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No. 2003AP421
(L.C. No. 01CV2906)

STATE OF W SCONSI N ) I N SUPREME COURT

Dai ryl and G eyhound Park, Inc.,

Plaintiff-Appellant,

Ve FI LED
Janmes E. Doyle, in his official capacity as
CGovernor of the State of Wsconsin, and JUL 14, 2006
Stephen E. Bablitch, in his official capacity
as Secretary of the Wsconsin Departnent of Cornelia G Oark

Admi ni stration Clerk of Supreme Court

Def endant s- Respondent s.

APPEAL from an order of the Circuit Court for Dane County,
Richard J. Callaway, Judge. Affirnmed.

11 LOU S B. BUTLER, JR, J. Dai ryl and G eyhound ParKk,
Inc. ("Dairyland") appeals from a decision by the Honorable
Richard J. Callaway, Dane County Circuit Court, granting sumary
judgment in favor of the defendants, Governor Janes E. Doyle and

t hen- Secretary of Adm nistration Marc J. Marotta, both in their
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of ficial capacities® (collectively referred to as "t he
Governor"), concl udi ng t hat t he 1993 amendnent to
Article 1V, Section 24 of +the Wsconsin Constitution ("1993
Amendnent”) did not affect the 1991-92 Tribal gam ng conpacts
("Origi nal Conmpacts”) or any extensions to the Oiginal
Conpacts. The court of appeals certified the appeal to this
court to determne the CGovernor's authority to extend the 11
Origi nal Conpacts. ?

12 W concl ude t hat t he 1993 Amendnent to
Article 1V, Section 24 of the Wsconsin Constitution does not
invalidate the Original Conpacts.® Because the Original Conpacts
contenpl ated extending the Conpacts and anending the scope of
I ndian gaming within the Conpacts, we further conclude that the
parties' right of renewal is constitutionally protected by the
Cont r act Cl auses of the Wsconsin and Uni t ed St ates

Constitutions, and that anmendnents to the Oiginal Conpacts that

'Marc J. Marotta was the Secretary of the Departnent of
Adm nistration at the tinme this action was filed. Subsequently,
Stephen E. Bablitch was appointed as the Secretary of DOA in
Septenber 2005 and the caption of this case has been anended to
reflect the change.

2 Dairyl and Greyhound Park, Inc. v. Doyle, certification by
Wsconsin Court of Appeals (June 2, 2003).

3 Justice Prosser, in his concurrence/dissent, asserts that
we conclude that the 1993 Anendnent "had no inpact on Indian
gam ng." Justice Prosser's concurrence/dissent, 9277. This is
a msstatement of the holding of this case. We concl ude that
the 1993 Anmendnment did not invalidate the Oiginal Conpacts.
Whet her the 1993 Anendnent has any inpact on Indian gam ng
outside the Original Conpacts, is not before this court.



No. 2003AP421

expand the scope of gamng are likewise constitutionally
protected by the Contract C auses of the Wsconsin and United
States Constitutions. W w thdraw any | anguage to the contrary

in Panzer v. Doyle, 2004 W 52, 271 N.W2d 295, 680 N W2d 666,

that would Iimt the State's ability to negotiate for Cass 111
ganes under the Oiginal Conpacts.* Accordingly, gamng can be
expanded to the extent that the State and Tribes negotiate for
additional Cass IIl ganes.

13 The essence of what is at issue here is whether
W sconsin should break treaties with Tribes by wal king away from
its contractual obligations.®> Rules of contract interpretation
and the Contract Causes of the United States and Wsconsin
Constitutions conpel us to conclude that the State nust honor
its contractual obligations in their entirety. We therefore
affirmthe order of the circuit court.

14 This case stens from allegations by Dairyland that the
1993 Anendnent deprives the Governor of the authority to permt

Wsconsin Tribes to continue conducting casino-type gamng in

4 See, e.g., Panzer v. Doyle, 2004 W 52, 7193, 96, 271 Ws.
2d 295, 680 N W2d 666. W do not address the Panzer court's
deci sion regarding the duration provisions. Id., 1178-82.

° diphant v. Schlie, 544 F.2d 1007, 1013 (9th Gr. 1976)
(reversed on other grounds by diphant v. Suquam sh |ndian
Tribe, 435 U S 191 (1978) (superseded by 25 USC § 1301
(1979).)) ("Reluctance on the part of the States to accord to
the Indians rights guaranteed to them by treaties still
exists.") (citing United States v. Washington, 520 F.2d 676 (9th
Cr., 1975)). See also, Harrison v. Boyd M ssissippi, Inc., 700
So.2d 247, 253 (Mss. 1997); Dille v. Council of Energy Resource
Tri bes, 610 F. Supp. 157, 159 (D.C. Colo. 1985).
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W sconsi n. Dai ryl and asserts that Article 1V, Section 24 of the
Wsconsin Constitution renders all types of Class IIl gamng
illegal, except for certain games that are specifically exenpted
under the Wsconsin Constitution.?® Therefore, according to
Dairyland, Cass IlIl games that are not specifically exenpted
under the constitution are not |awful subjects of the State-
Tri bal Conpacts. Dai ryland asks this court to reverse the
circuit court's decision, to enjoin the Governor from renew ng
the Original Conpacts, and to instruct the Governor to exercise
the State's right of nonrenewal according to the terns of the

Origi nal Conpacts.’

® Under the Wsconsin Constitution: "Except as provided in
this section the legislature may not authorize ganbling in any

form" Ws. Cons. art. IV, 8 24, cl. 1. Various subsections of
Article IV allow the legislature to authorize specific ganbling
activities. Id., cl. 3 (2003-04) (authorizing "bingo ganes
operated by religious, charit abl e, servi ce, fraternal or

veterans' organizations or those to which contributions are
deductible for federal or state income tax purposes”); id., cl

4 (authorizing "raffle ganes operated by |local religious,
charitable, service, fraternal or veterans' organizations or
those to which contributions are deductible for federal or state

income tax purposes”); id., cl. 5 (authorizing pari-nmutuel on-
track betting); 1id., «cl. 6 (authorizing the state-operated
lottery).

All references to the Wsconsin Constitution and Wsconsin
Statutes are to the 2003-04 version unl ess ot herw se not ed.

" Justice Roggensack asserts that the only issue before this
court is the effect of the 1993 Anendnent as it relates to the
ganes that were included in the Oiginal Conpacts and the 1998-
99 extensions. Justice Roggensack's concurrence/ di ssent, 9285.
This is an inaccurate statenment of the case. This court has
been asked to review the inpact of the 1993 Amendnent on all
extensi ons of and anendnents to the Oigi nal Conpacts.

4
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15 The Governor asserts that the 1993 Anmendnent was not
intended to inpact the Oiginal Conpacts. Relying on the
Cont r act Cl auses  of the Wsconsin® and United States
Constitutions,® and federal preenption under the Suprenmacy C ause
of the United States Constitution,'® the Governor asserts that
the 1993 Anendnent does not dimnish the State's authority to
renew i ts ganming Conpacts with the Tribes.!

16 I n Panzer, 271 Ws. 2d 295, 1102, this court concl uded
that the Oiginal Conpacts were lawfully entered into and that

the question of the Conpacts' durability after the 1993

8 "No bill of attainder, ex post facto law, nor any |aw
inpairing the obligation of contracts, shal | ever be
passed . . . ." Ws. Const. art. |, § 12.

® "No state shall enter into any treaty, alliance, or
confederation; . . . pass any bill of attainder, ex post facto
law, or law inpairing the obligation of contracts . . . ." US.
Const. art. |, 8§ 10.

10 The Supremacy Clause of the United States Constitution
states, in relevant part,

This constitution, and the laws of the United States
which shall be mde in pursuance thereof; and all
treaties made, or which shall be nade, under the
authority of the United States, shall be the suprene
law of the land; and the judges in every state shall
be bound thereby, any thing in the constitution or
| aws of any state to the contrary notw t hstandi ng.

US. Const. art. V.

1 The Governor asserts that the State has contractual
rights and obligations under the Oiginal Conpacts. We do not
construe the Governor, as Justice Roggensack asserts, to be
arguing on behalf of the Tribal Nations against the Wsconsin
Constitution. See Justice Roggensack's concurrence/dissent,
1287.



No. 2003AP421

Amrendnent was a question that may require an analysis under the
inmpairment of Contract Causes under the United States and
Wsconsin Constitutions, as well as wunder the Indian Gam ng
Regul atory Act ("IGRA"). The Panzer majority, however, declined
to resolve these questions. Id., 9102. W now address the
i npai rment of contracts issues raised by the Oiginal Conpacts
and the 1993 change to the W sconsin Constitution. !
I
17 The facts are undisputed for purposes of this appeal.

Following the 1991 decision in Lac du Flanbeau Band of Lake

Superior Chippewa Indians v. State of Wsconsin, 770 F. Supp.

480 (WD. Ws. 1991), appeal dism ssed, 957 F.2d 515 (7th Gr.

1992), % and pursuant to the Indian Gami ng Regul atory Act, 25 USC

12 Because our decision resolves the dispute between the
parties, we do not reach the issues presented regarding the
I ndian Gaming Regulatory Act, 25 USC 8§ 2710(d)(3)(c) (1988),
("IGRA") or any federal preenption issues the 1993 Amendnent nay
raise under the Supremacy Clause of the United States
Constitution.

13 1'n 1991, United States District Court Judge Barbara Crabb
concluded that "the state is required to negotiate wth
plaintiffs over the inclusion in a tribal-state conpact of any
activity that includes the elenments of ©prize, chance and
consideration and that is not prohibited expressly by the
W sconsin Constitution or state |aw " Lac du Fl anbeau Band of
Lake Superior Chippewa Indians v. State of Wsconsin, 770 F.
Supp. 480, 488 (WD. Ws. 1991), appeal disnm ssed, 957 F.2d 515
(7th Gr. 1992).
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§ 2710(d)(3)(c) (1988),'* and Ws. Stat. § 14.035,'® Wsconsin's

4 1n 1988, Congress passed IGRA. | GRA divided ganming into
three classes: Cass | was |eft unregulated; the National Indian
Gami ng Commission (NIGC) was established to regulate Cass 11
gam ng, and Indian Tribes and states were authorized to conpact

for the regulation of Class Ill gam ng. 25 USC § 2710. Cl ass
1l gamng is defined as all forns of gamng that are not C ass
| or Cass Il gamng, which include lotteries, pari-nutuel on-
track betting, and casino-type ganes. § 2703(8) (2001). Cl ass
| gaming includes ganes of "mniml value" as well as
traditional forns of Indian gamng, 8 2703(6), while Cass II
gam ng i ncl udes bi ngo and certain st at e-aut hori zed or

unregul ated card ganmes. 8 2703(7).

In enacting | GRA, Congress offered states a linmted role in
regul ati ng casino-style gam ng. Congress passed | GRA follow ng
the United States Suprene Court's decision in California v.
Cabazon Band of M ssion Indians, 480 U S. 202 (1987), where the
United States Suprene Court adopted the prohibitory/regulatory
di stinction for gam ng regul ations on Tribal | ands:

[I]f the intent of a state law is generally to
prohi bit certain conduct, it falls within Pub.L. 280's
grant of crimmnal jurisdiction, but if the state |aw
generally permts the conduct at issue, subject to
regulation, it nmust be classified as civil/regul atory
and Pub.L. 280 does not authorize its enforcenent on
an I ndian reservati on.

Id. at 209; Panzer, 271 Ws. 2d 295, 9115, ("IGRA follows the
spirit of Cabazon by meking the permssibility of Cdass 111
ganes a function of state law. ").

Congress passed IGRA in an effort to encourage the
formation of state and Tribal gam ng conpacts. | GRA' s purpose
is to serve the Tribal interest "of pronoting tribal economc
devel opnment, self-sufficiency, and strong tribal governnents"”
and the states' interests in regulating gamng wthin their
borders. 25 USC § 2702(1).

15 Wsconsin Stat. § 14.035 states: "The governor nmay, on
behalf of this state, enter into any conpact that has been
negotiated wunder 25 USC 2710(d) [IGRA]." This court has

subsequently ruled that this legislation is not unconstitutional
beyond a reasonabl e doubt. Panzer, 271 Ws. 2d 295, f{72.
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t hen- Governor Tommy Thonpson negoti ated gam ng conpacts with the
11 Tribes located in the State. Panzer, 271 Ws. 2d 295, f{25.
By June 1992, the State had entered into conpacts wth each of
the 11 Tri bes. Id. The Original Conmpacts initially lasted for
seven-year terns, with automatic extensions for five-year terns,
subject to the right of either party to issue a notice of
nonrenewal prior to the expiration of the term?*® Id., 7125-26,
32. These Original Conpacts permtted the Tribes to engage in

11127

certain d ass casino gamng on Tribal Iland, including

bl ackjack tables, electronic gamng machines, and pull-tab

machi nes.
18 In April 1993, Wsconsin voters ratified an anendnent
to the Wsconsin Constitution to |imt gamng in Wsconsin.

Id., 128. The 1993 Anendnent changed Article IV, Section 24 to

(1) prohibit the legislature from authorizing ganbling in any

16 The State entered into conpacts with the following 11
Indian tribes: Bad River Band of Lake Superior Chippewa; Forest
County Pot awat om Community of W sconsin; Ho- Chunk Nati on
(previously the Wsconsin Wnnebago Tribe); Lac Courte Oeilles
Band of Lake Superior Chippewa; Lac du Flanbeau Band of Lake
Superior Chi ppewa; Menonminee Tribe of Indians of Wsconsin;
Oneida Tribe of Indians of Wsconsin; Red diff Band of Lake
Superior  Chi ppewa; Sokaogon Chi ppewa Community (Mle Lake

Chi ppewas) ; St. Croi x Chi ppewa I ndi ans of W sconsi n;
St ockbri dge- Munsee Band - Mbhican Nation. Copies of the
Origi nal Conmpact s are avai |l abl e at

http://ww. doa. st at e. wi . us/ pagesubt ext detail.asp?linksubcati d=9
228&l i nkcat i d=81&l i nki d=.

17 Supra, note 14 for a discussion regarding Cass |II
gam ng under | GRA
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form except for specific games provided for in the amendnent;®
and (2) narrowy define the nature of the state-operated

lottery. 1991 EJR 27. See also Panzer, 271 Ws. 2d 295, f9129-

31.

19 The initial 1991-92 conpacts were subsequently renewed
in 1998 and 1999, each for a termof five years. 1d., 132. The
conpacts were again renewed in 2003. Id., 1338. Si nce 1992,
Class Il gam ng has continued to be conducted on Tribal | and.

110 Dairyland alleges that it began to |ose revenue due to
the Class Ill ganmes allowed on Tribal |Iand. Dai ryl and first
filed this action against then-Governor Scott MCallum on
Cct ober 23, 2001, claimng that the Governor was not authorized
to extend the gamng conpacts with the Tribes in light of the
1993 Anmendnent . Dai ryl and sought an injunction preventing the
Governor from entering into any future conpacts and directing
the Governor to serve a tinely notice of nonrenewal to the
Tribes for the existing conpacts.

111 The Dane County GCrcuit Court, Honorable John C
Al bert, originally granted the Governor's notion to dismss,
ruling that the Tribes were indispensable parties and had not

been included in the litigation. Dairyland G eyhound Park, |nc.

v. MCallum 2002 W App 259, 11, 258 Ws. 2d 210, 655

8 Jauses 3 through 6 1list exceptions to the broad
prohi bition, including: 1) bingo ganes operated by charitable
and religious organizations; 2) raffle ganmes operated by
charitable and religious organizations; 3) pari-nutuel on-track
betting; and 4) the state-operated lottery. Ws. Const. art.
IV, § 24.
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N. W 2d 474. The court of appeals concluded that the circuit
court erred in finding the Tribes to be indispensable parties in
whose absence the action should not proceed. 1d. The court of
appeals reversed the order dismssing the action and renanded
the case to the circuit court for further proceedings on
Dairyl and's conplaint. 1d.

12 On remand, both Dairyland and the Governor noved for
summary judgnent. The <circuit court granted the Governor's
nmotion for summary judgnent, relying heavily upon the civil-
regulatory and crimnal-prohibitory distinction from Lac du

Fl anbeau Band, 770 F. Supp. at 487-88, and determ ned that

because Section 24 does not prohibit Cass Ill Indian gam ng,

the conpacts are |awful. Dai ryl and G eyhound Park, Inc. .

Doyl e, No. 2001Cv2906, Order at 12 (Dane Co. Gr. O. Feb. 11,
2003).

13 Dairyland appealed, and the court of appeals asked
this court to accept certification on June 2, 2003. On
Septenber 12, 2003, this court accepted certification.

124 On March 30, 2004, this court remanded the case to the
court of appeals because the court was equally divided on
whether to affirm the judgnment of the circuit court. Dai ryl and

G eyhound Park, Inc. . Doyl e, 2004 W 34, 192- 4, 270

Ws. 2d 267, 677 N W2d 275. On Novenber 4, 2004, in light of

this court's decision in Panzer, the court of appeals again

certified the appeal to this court, and on January 11, 2005, we

agai n accepted certification. W now affirm

10
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I
15 This court reviews a grant of sunmary judgnent de

novo, benefiting fromthe circuit court's decision, but applying

the sanme nethodology as the circuit court. Li nden v. Cascade
Stone Co., Inc., 2005 W 113, 95, 283 Ws. 2d 606, 699
N. W2d 189.

16 The interpretation of a constitutional provision, the
interpretation of a contract, and whether a contract has been
inpaired are questions of |aw that we also review de novo.

Wagner v. M I waukee County Election Conmin, 2003 W 103, 918,

263 Ws. 2d 709, 666 N . W2d 816 (constitutional interpretation);
Dieter v. Chrysler Corp., 2000 W 45, {15, 234 Ws. 2d 670, 610

N.W2d 832 ("W review the interpretation of a warranty or any

ot her contract de novo.") (enphasis added); Everson v. Lorenz,

2005 W 51, 910, 280 Ws. 2d 1, 695 N W2d 298 (contract

interpretation); Pfister v. MIwaukee Econom c Devel op. Corp.,

216 Ws. 2d 243, 261, 576 N. W 2d 554 (1998) (contract
i mpai rent) .
11
117 In 1989, the Wsconsin Legislature granted the
Governor the authority to enter into conpacts with the Tribes
|l ocated in Wsconsin, pursuant to IGRA.*® By 1992, Wsconsin's

Governor entered into the Oiginal Conpacts on behalf of the

191989 Ws. Act 196 (creating Ws. Stat. § 14.035); Panzer,
271 Ws. 2d 295, ¢960.

11
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State, ?® thereby creating a contractual relationship between the
State and all 11 federally-recognized Tribes and bands | ocated
within the State borders. Panzer, 271 Ws. 2d 295, 125. These
conpacts were validly executed prior to the change in Wsconsin
| aw under the 1993 Anendnent. The parties do not dispute that
the Original Conpacts were valid when they were entered into in
1991 and 1992. The parties dispute, however, whether the 1993
Amendnent changes the terns agreed to in the Oiginal Conpacts.
The Governor contends that the 1993 Anmendnent does not i npact
the terns of the Oiginal Conpacts. In contrast, Dairyland
asserts that the 1993 Amendnent precludes the State from
renewi ng or anendi ng the conpacts.

118 Whether the 1993 Anendnent retrospectively invalidates
the Oiginal Conpacts or any provisions contained therein,
rai ses questions of constitutional interpretation and contract
i npai r ment . We therefore begin with an analysis of the 1993
Amendnent. We then evaluate whether the 1993 Amendnent affects

the renewal provision.?® Finally, we evaluate whether the 1993

20 The W sconsin Governor conpleted the conpact negotiations
pursuant to the decision in Lac du Flanbeau, 770 F. Supp. at
488. See supra, note 13.

2l Ten of the Original Conpacts state, in relevant part:

The duration of this Conpact shall thereafter be
automatically extended for ternms of five years, unless
either party serves witten notice of nonrenewal on
the other party not |ess than one hundred eighty days
prior to the expiration of the original term of this
Conpact or any extension thereof.

12
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Amendnent inpacts the contractual provisions that address the
scope of gaming allowed on Tribal |and.??
A
119 The purpose of construing a constitutional anendnent
is to give effect to the intent of the franers and of the people

who adopted it. State v. Cole, 2003 W 112, 910, 264

Bad River Band of Lake Superior Tribe of Chippewa I|ndians &
State of Wsconsin Gaming Conpact of 1991 § XXV(B); Forest
County Potawatom Comunity of Wsconsin & State of Wsconsin
Gam ng Conpact of 1992 § XXV(B); Wsconsin Wnnebago Tribe [ Ho-
Chunk Nation] & State of Wsconsin Conpact of 1992 § XXVI(B);
Lac Courte Oeilles Band of Lake Superior Chippewa Indians &
State of Wsconsin Gamng Conpact of 1991 8§ XXV(B); Lac du
Fl ambeau Band of Lake Superior Chippewa Indians & State of
Wsconsin Gaming Conpact of 1991 8§ XXV(B); Oneida Tribe of
I ndians of Wsconsin & State of Wsconsin Gam ng Conpact of
1991 8XXV(B); Red diff Band of Lake Superior Chippewas & State
of Wsconsin Gam ng Conpact of 1991 § XXV(B); Sokaogon Chi ppewa
Community & State of Wsconsin Gam ng Conpact of 1991 § XXV(B);
St. Croix Chippewa Indians of Wsconsin & State of Wsconsin
Gam ng Conpact of 1991 8§ XXV(B); Stockbridge-Minsee Community &
State of Wsconsin Gaming Conpact of 1991 8§ XXV(B) (enphasis
added). See also Menominee Indian Tribe of Wsconsin & State of
W sconsin Gam ng Conpact of 1992 § XXVI(1)(B) ("The duration of
this Conpact wth respect to on-reservation gamng shall
thereafter be automatically extended for terns of five years,
unl ess either party serves witten notice of non-renewal on the
other party not |less than one hundred eighty days prior to the
expiration of the term specified in subsec. A or any extension
thereof.") (enphasis added).

22 Each of the 11 Original Conpacts also states, in relevant
part, "The Tribe may not operate any Class 1|1Il gam ng not
expressly enunerated in this section of this Conpact unless this
Conpact is anended[.]" Bad River Conpact 8§ IV(B); Forest County
Pot awat om Community of Wsconsin Conpact 8 IV(B); Wnnebago
[ Ho- Chunk] Conpact 8 I'V(C); Lac Courte Oreilles Conpact 8§ |V(B);
Lac du Flanbeau Conpact 8§ IV(B); Menonminee Conpact 8 |V(B);
Oneida Conpact 8 IV(B); Red diff Conpact 8 IV(B); Sokaogon
Chi ppewa Conpact 8§ IV(B); St. Croix Chippewa Conpact 8 |V(B);
St ockbri dge- Munsee Conpact 8 |1V(B) (enphasis added).

13
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Ws. 2d 520, 665 N.W2d 328 (citations omtted). Constitutions
shoul d be construed so as to pronote the objects for which they
were framed and adopted. [d. "The constitution neans what its
framers and the people approving of it have intended it to nean,
and that intent is to be determned in the light of the
circunmstances in which they were placed at the tine[.]" State

ex rel. Bare v. Schinz, 194 Ws. 397, 404, 216 N.W 509 (1927)

(citation omtted). We therefore examne three primary sources
in determning the nmeaning of a constitutional provision: the
pl ain neaning, the constitutional debates and practices of the
time, and the earliest interpretations of the provision by the
| egi sl ature, as manifested through the first |egislative action

foll ow ng adoption. Schilling v. Wsconsin Crine Victins R ghts

Bd., 2005 w 17, 916, 278 Ws. 2d 216, 692 N W2d 623 (citing
Wsconsin Citizens Concerned for Cranes & Doves v. DNR, 2004 W

40, 144, 270 Ws. 2d 318, 677 N.W2d 612; Cole, 264 Ws. 2d 520,
10). See also Thonpson v. Craney, 199 Ws. 2d 674, 680, 546

N.W2d 123 (1996) (citations omtted).
1

20 The 1993 Anendnent reads, in relevant part, "Except as
provided in this section, the legislature may not authorize
ganbling in any form" Ws. Const. art. 1V, 8 24(1). dauses 3
through 6 list four exceptions to the broad prohibition: 1)
bi ngo ganes operated by charitable and religious organizations;
2) raffle ganes operated by charitable and religious
organi zations; 3) pari-nutuel on-track betting; and 4) the
state-operated lottery. 1d. Furthernore, as anmended, C ause 6
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specifically defines the state-operated Ilottery to exclude
casino-style ganmes, explicitly prohibiting blackjack, poker,
roul ette, craps, keno, slot machines, and video gam ng. %

21 The Anendnent clearly states: "the |egislature may not
authorize ganbling in any form" Ws. Const. art 1V, § 24(1)
(enphasi s added). These words can be construed to nean, sinply,
that all Cass IIl ganmes in Wsconsin, excluding the specific
ganmes enunerated in the Amendnent, were nmade unconstitutional by
the 1993 Anendnent. Because the Anmendnent did not explicitly
exclude Tribal gamng, the Cass IIl ganmes on Tribal land are
arguabl y, unconstitutional.

22 On the other hand, constitutional amendnents that deal
with the substantive law of the State are presuned to be
prospective in effect unless there is an express indication to

the contrary. Kayden Industries, | nc. V. Mur phy, 34

23 The Panzer court recognized that "[t]he Tribe's existing
ganmes such as slot machines and bl ackjack nust be sustained on
the basis of the validity of the original conpacts. . . ."
Panzer, 271 Ws. 2d 295, {93. The Panzer court noted that the
Oiginal Conpacts were negotiated pursuant to the federa
district court's order in Lac du Flanbeau, and that "[a]ny
attenpt at this point to inpair these conpacts would create
serious constitutional questions." Id., 199. Nei t her of the
concurring/dissenting opinions in this case discusses the
constitutional prohibition wth respect to blackjack, slot
machines or video gamng, and how they survive the 1993
Amendnent . See Justice Prosser's concurrence/dissent, 91223,
239, 240-45; Justice Roggensack's concurrence/ di ssent, 91288. |If
their premse was indeed correct ("the district court was
incorrect in alnost every respect"), the logical extension of
the concurring/dissenting opinions is that blackjack, slot
machi nes and video gamng, in addition to other fornms of C ass
1l gam ng, would not survive the 1993 Anmendnent. Conpar e
Justice Prosser's concurrence/di ssent, 9205.
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Ws. 2d 718, 731, 150 N W2d 447 (1967). Because the 1993
Amendnent is silent with regard to the issue of the pre-existing
Tribal gam ng conpacts, the Amendnent is not retrospective in
oper ati on.

123 We <conclude that the 1993 Anendnent's failure to
explicitly address the Oiginal Conpacts creates an anbiguity as
to whet her the conpacts fall within the Anendnent's reach.?

2

24 As the purpose of construction of an anmendnent is to
give effect to the intent of the framers and the people who
adopted it, a paranount rule of constitutional construction is
that the intent of the provision "is to be ascertained, not
al one by considering the words of any part of the instrunment,
but by ascertaining the general purpose of the whole[.]" 1d. at
730. "[When the intent of the whole is ascertained, no part is
to be construed so that the general purpose [is] thwarted, but
the whole is to be mde to conform to reason and good
discretion." |d. (citation omtted). W therefore next exam ne
the history surrounding the passage of the 1993 Anmendnent. I n
our historical analysis of the 1993 Anendnent, we exam ne the
| egislative debates and the ratification canpaign. See

Schilling, 278 Ws. 2d 216, 916.

24 W therefore disagree with the Panzer holding that "[t]he
text of the constitution[al amendnent] is absolutely clear.”
Panzer, 271 Ws. 2d 295, 186. Any |anguage in Panzer to the
contrary i s hereby w thdrawn.
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a

125 In order to anend the Wsconsin Constitution, two
successive |legislatures nust pass a proposed constitutional
anendnent before putting the neasure to the voters for
ratification. Ws. Const. art. X, § 1.

26 Prior to the legislature's first consideration of the
1993 Anmendnent, the Governor convened a special session of the
| egi sl ature. During this special session, the legislature
created Ws. Stat. 8§ 565.01(6n). 1991 Ws. Act 321. Li ke the
1993 Amendment, § 565.01(6m)%° defines the "state lottery."?S

2> Wsconsin Stat. § 565.01(6m reads:

"The state lottery" means an enterprise,
including a multijurisdictional lottery in which the
state participates, in which the player, by purchasing
a ticket, is entitled to participate in a gane of
chance in which any of the follow ng applies:

1. The winning tickets are randomy predeterm ned
and the player reveals preprinted nunbers or synbols
from which it can be imediately determ ned whether
the ticket is a winning ticket entitling the player to
wn a prize as prescribed in the features and
procedures for the ganme, including an opportunity to
win a prize in a secondary or subsequent chance
drawi ng or gane.

2. The ticket is evidence of the nunbers or
synbols selected by the player or, at the player's
option, randomy selected by a conputer, and the
pl ayer beconmes entitled to a prize as prescribed in
the features and procedures for the ganme, including an
opportunity to wn a prize in a secondary or
subsequent chance drawing or gane, if some or all of
the player's synbols or nunbers are selected in a
chance drawing or gane, if the player's ticket is
randomy selected by the conputer at the time of
purchase or if the ticket is selected in a chance
dr awi ng.
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(b) "The state lottery" does not include any of
the followng ganmes or ganmes sinulating any of the
followng ganes: 1. Any ganme in which winners are
sel ected based on the results of a race or sporting
event. 2. Any banking card ganme, including blackjack
baccarat or chemin de fer. 3. Poker. 4. Roulette. 5.
Craps or any other game that involves utilizing dice.
6. Keno. 7. Bingo 21, bingo jack, bingolet or bingo
craps. 8. Any gane of chance that is played on a slot
machine or any nechanical, el ect ronechani cal or
electronic device that is generally available to be
played at a ganbling casino. 9. Any ganme or device
that is commonly known as a video gane of chance or a
video gamng machine or that is commonly known as or
considered to be a video ganbling machine, except a
video device authorized by the departnent to permt
the sale of tickets by retailers in a gane authorized
under par. (a) if all of the follow ng apply:

a. The device does not determ ne
whet her the player has won a pri ze.

b. The device does not indicate whether
the player has won a prize other than by
verifying that the player's ticket or sone
or all of the player's synbols or nunbers on
the player's ticket have been selected in a
chance drawing, or by verifying that the
pl ayer's ticket has been randomy selected
by a central system conputer at the tinme of
pur chase.

10. Any gane that is simlar to a gane listed in this
paragraph. 11. Any other ganme that is comonly
considered to be a form of ganbling and is not, or is
not substantially simlar to, a gane that the
departnment has the authority to conduct wunder this
chapter.

(c) This subsection shall not af f ect t he
provi sions of any Indian gam ng conpact entered into
before January 1, 1993, under s. 14.035.

Stat. § 565.01(6m).
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Nevert hel ess, 8§ 565.01 explicitly preserved the Oiginal
Conmpacts. Under the statute, the Tribal gam ng conpacts entered
into prior to January 1, 1993, are not governed by the remaining
portions of the statute: "(c) This subsection shall not affect
the provisions of any Indian gam ng conpact entered into before
January 1, 1993, under s. 14.035." Ws. Stat. 8 565.01(6n)(c).

27 1In contrast to the statute, the 1993 Amendnent defi ned
"state lottery" wthout any explicit statenent regarding the
amendnent's inpact, or lack thereof, on the pre-existing Triba
gam ng conpacts. Upon review of the record, we found no
notations explaining why any reference to the Tribal gamng
conpacts was excluded fromthe 1993 Amendnent proposals.

128 However, the constitutional anmendnent did not need to
contain a simlar provision in order to acconplish the sane
result as Ws. Stat. 8§ 565.01(6m(c). This subsection of the
statute was intended to exenpt the Oiginal Conpacts. Panzer,
271 Ws. 2d 295, 9186 n.34 (citing Letter from Janes E. Doyle
Attorney GCeneral, to Walter Kunicki, Speaker of the Wsconsin
Assenbly, and John Medinger, Chairperson of the Assenbly
Commttee on State Affairs (April 29, 1992) (on file with the
W sconsin Historical Society Archives, John D. Medinger Papers,
Box 6, Folder 1)). Because constitutional anendnents are
presuned to be prospective, Kayden, 34 Ws. 2d at 732, it would

have been superfluous for the legislature to exenpt the O gi nal

26 As noted previously, both Ws. Stat. § 565.01 and Senat or
Adel man's original draft of 1991 SIJR 93, the precursor for the
1993 Anendnent, were drafted in 1992.
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Conpacts in order for the 1993 Anmendnent to achieve the sane
goal . %’

129 Because the 1993 Anmendnent and Ws. Stat. 8 565.01
were passed contenporaneously, we mnust not interpret the two
enactnments "to indicate a contradictory legislative intent."

See State ex rel. Teunas v. County of Kenosha, 142 Ws. 2d 498,

509, 418 N.W2d 833 (1988) (citation onmitted).?® W therefore
conclude that the legislature did not intend the 1993 Anmendnent
to invalidate the Oiginal Conpacts. This is consistent with
our decision in Panzer, where this court held that the fact that
8 565.01(6m(c) explicitly exenpted Tribal conpacts from the
definition of "lottery" prior to the passage of the 1993
Amendnent signaled Ilegislative approval of the Original

Conpacts. Panzer, 271 Ws. 2d 295, {101.

2l \We recognize that the legislature rejected an amendnent

to the ballot question that would have explicitly exenpted the
Original Conpacts. This could be interpreted to nmean that the
|l egislature intended to invalidate the Oiginal Conpact s.
However, the rejection of this amendnent is only one act by the
| egi sl ature, and does not outweigh the vast majority of other
| egi sl ative records and news reports, discussed in 9125-44 of
this opinion, that clearly indicate that the 1993 Anmendnent
woul d not affect the Oiginal Conpacts. See Justice Prosser's
concurrence/ di ssent, 91219.

2 W also note that to find otherwise would invalidate
Ws. Stat. 8 565.01(6m(c) as unconstitutional because the
statute would directly conflict with the 1993 Anendnent, and
therefore be inconsistent with this court's |ong-standing policy
of finding statutes constitutional whenever possible. Chappy v.
LIRC, 136 Ws. 2d 172, 185, 401 N W2d 568 (1987) ("[E]very
presunption nust be indulged to sustain the law if at al
possi ble and, wherever doubt exists as to a legislative
enactnent's constitutionality, it must be resolved in favor of
constitutionality.”) (citation omtted).
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130 On June 30, 1992, the legislature considered and
passed 1992 Assenbly Joint Resolution 1. This was the first
consideration of the resolution that eventually amended Article
|V, Section 24. Approxi mately seven nonths later, 1993 Senate
Joi nt Resol uti on 2, t he second consi deration of t he
constitutional anendnent, was i ntroduced. On January 26, 1993,
SJIR 2 passed the Senate, and the Assenbly on February 17, 1993.
The two joint resolutions (1992 SIJR 1 and 1993 SIR 2) were
conbined into 1991 Enrolled Joint Resolution 27. The voters of
Wsconsin ratified the enrolled resolution on April 6, 1993.

131 A review of the drafting files for the constitutional
amendnent indicates that the legislators intended to preserve
the Original Conpacts as they existed at the tine. These files
denonstrate that the joint resolutions were based on an earlier
proposal to amend the constitution with regard to gamng and a
statute that was passed during the sane | egislative session.

132 In 1991, then-CGovernor Thonpson <called a special
session to address anending the Wsconsin Constitution wth
regard to gam ng. Governor Thonpson submitted a drafting
request for the special session proposal, 1991 AJR 1, requesting
that the resolution be drafted to mrror an earlier |egislative

proposal ?° intended to "freeze" the state of gaming and to take

2 Then- Senator Lynn Adel man introduced 1991 Senate Joint
Resolution 93, which was the original legislative attenpt to
amend Article 1V, Section 24 to nmake unconstitutional nost forns

of ganbli ng. Senator Adelman's proposal intended to "freeze"
the state of gamng in Wsconsin as it existed in 1991. Jane R
Henkel , Senior Staff Attorney, Wsconsin Legislative Council,

Menorandum t o Senator Lynn Adel man (February 6, 1992).
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into account di fferences bet ween t hat proposal , % and
Ws. Stat. 8§ 565.01, which made nost forns of ganbling illegal,
but explicitly excluded the Tribal casinos.® Drafting Request
by Governor Thonpson, June, 1992. According to the Legislative
Reference Bureau's analysis of the bill, the constitutional

amendnent was based on that earlier |egislation and incorporated

Ws. Stat. 8§ 565.01. Dr. H Rupert Theobald, LRB Drafter's
Not e, June 16, 1992. Because the LRB's analysis of a bill is
printed with and displayed on the bill when it is introduced in

the legislature, the LRB's analysis is indicative of |egislative

i ntent. Schilling, 278 Ws. 2d 216, 125 n.9. See al so Col e,

264 Ws. 2d 520, 136 n.12.

133 The legislative records also reveal that Wsconsin's
| egislators were uniformy infornmed that the anendnent woul d not
affect the Original Conpacts. For exanple, prior to the June 30
vote, Attorney Jane Henkel of the Wsconsin Legislative Council,
responding to a request for clarification from State
Representative David Travis, concluded the ~constitutional
amendnment would not "prohibit casino-type ganbling under the

exi sting 11 conpacts between the state and Indian tribes.” Jane

R Henkel, Deputy Director, Legislative Council, Letter to

30 This proposed anendment passed the Senate but failed in
the Assenbly due to inaction. Joint Rule 83(c)(3), as anended
by 1991 Senate Joint Resolution 1.

31 Under Ws. Stat. § 565.01(6m(c), the prohibition on nost
forms of ganbling "shall not affect the provisions of any Indian
gam ng conpact entered into before January 1, 1993, wunder s.
14.035." Ws. Stat. 8§ 565.01(6m.
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Representative David Travis, June 19, 1992 (enphasis in
original).

134 Simlarly, in preparation for the June 30, 1992,
speci al session, then-State Representative John Medinger sought
clarification from then-Attorney General Doyle regarding, anong
ot her t hi ngs, t he pot enti al effects of t he pr oposed
constitutional anendnment on the existing conpacts. John D.
Medi nger, State Representative, Letter to Attorney General Janes
E. Doyle, June 22, 1992. The Attorney GCeneral responded on June
24, 1992, and stated that because the anendnent was presuned to
be prospective and because the conpacts did not have a provision
that made the conpacts ineffective upon a change in state |aw,
t he proposed anendnent "would not affect conpacts which already
exist." Janmes E. Doyl e, Att or ney Gener al , Letter to
Representative Medinger, June 24, 1992. The Attorney GCeneral
wote simlar letters to this effect to other legislators. See,
e.g., Letter to Representative Marlin Schneider, February 3,
1993.

135 After the June 30, 1992, vote, but prior to the second
consideration, the Deputy Director for the Assenbly Denocratic
Caucus infornmed the Denocratic nenbers of the Assenbly that the
"existing tribal-state gam ng conpacts wll continue for seven
years and will not be affected by the change.”" Dan Rossml |l er
Assenbly Denocratic Caucus Deputy Director, Menmor andum to
Assenbly Denocrats, July 7, 1992.

36 These records clearly denonstrate that the legislators
vot ed to pass t he constitutional anmendnment wth t he
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understanding that the Oiginal Conpacts would survive the
amendnent. W thus conclude that the Wsconsin Legislature did
not intend the 1993 Anendnent to invalidate the Oigina
Conpact s.
b

137 W next turn to the ratification canpaign that
surrounded the voters' passage of the 1993 Anendnent. Thi s
court presunes that, when inforned, the citizens of Wsconsin
are famliar with the elements of the constitution and with the
| aws, and that the information used to educate the voters during
the ratification canpaign provides evidence of the voters

i ntent. State ex rel. Ekern v. Zimernman, 187 Ws. 180, 192-94,

204 N.W 803 (1925). "[Where such intention appears, the
construction and interpretation of the acts nust follow
accordingly." Id.

138 Wsconsin citizens voted to ratify the 1993 Anmendnent
to Article 1V, Section 24 on April 6, 1993. Public statenents
and news accounts leading to the April 6 vote denonstrate that
voters were infornmed that the 1993 Amendnent would not affect
the Oiginal Conpacts, and polls released days prior to the
April 6, 1993, vote indicate that nost voters did not want to
make the Tribal gam ng casinos illegal.

139 The vast nmmjority of news articles reported to the

voters that the 1993 Anmendnent would not inpact the Oiginal
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Conpacts.®  For exanple, the MIlwaukee Sentinel reported that
then- Attorney Ceneral Doyle did "not believe enactnent of the
anendnent would affect Indian casinos operating under terns of
the current state-tribal ganbling conpacts signed in 1991 and

1992." Any Rinard, Gamng Question Stays Unanswered, M|l w.

Sent., Mar. 29, 1993. Then- Governor Thonpson and "other state
| awyers and | awnmakers agree[d]." 1d.

40 The M I waukee Journal also printed a letter to the
editor by two |awmakers encouragi ng passage of the anendnent,
explaining that voters need not worry about the anmendnent
affecting the existing Tribal casinos because a "'yes' vote
[woul d] freeze the current level of ganmbling in Wsconsin and
put a constitutional brake on new, expanded forns of ganbling."

Lynn Adelman & Peter Bock, Letter to Editor, Vote 'Yes' on

Question 7 to Limt Expansion, MIw Jour., Mar. 29, 1993.

41 Editors and columists simlarly concluded that the

1993 Anmendnent would not affect the Oiginal Conpacts. The

32 Some news reports did express concern about what the
amendnment would nmean for |ndian gam ng. See Dan Ritsche, The
Evol ution of Legalized Ganbling in Wsconsin, LRB-00-RB-1, 11-12
(1999); Ron Seely, You Can Bet on It: Gaming Referendum |Is Sure
to Confuse, Ws. St. Jour., Apr. 4, 1993 ("Wuat, really, wll
happen [to Indian casinos] if the anendnent passes? . . . The
problem is that nobody really knows.")(enphasis in original);
Steve Schultze, Answers Help Shed Light on Amendnent Questions,
MIlw Jour., Apr. 4, 1993 ("Q How do I vote if | want to keep
| ndi an casi nos going but not expand ganbling? A Neither a yes
nor a no vote provides any guarantees."). And, in fact, sone
expressed concern that the anendnent could |jeopardize the
exi sting conpacts. See, e.g., Any R nard, Gam ng Question Stays
Unanswered, MIlw Sent., Mr. 29, 1993, quoting den Mller,
t hen- Chai rman of the Menom nee Tri be.
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W sconsin State Journal explained to voters that "[a] 'yes' vote
on the constitutional anendnent is not a vote to board up

Wsconsin Indian casinos,”" Tom Still, Ganbling Limt Wuldn't

Hurt Tribes, Ws. St. Jour., Mur. 22, 1993. The W sconsin State

Journal also encouraged any voter who wanted to ensure the
continuation of Tribal casinos to vote in favor of the

anendnent . Editorial, Don't Know How to Vote? Here Are Somne

Quidelines, Ws. St. Jour., Apr. 4, 1993.
42 Voters in Eau Claire were simlarly encouraged to vote
for the anmendnent to "limt any further expansion of ganbling”

and stressed that "[t]here would be no immediate inpact on

exi sting casinos because the tribes negotiated conpacts with the

state that ensures the casinos will remain open for the next

seven years." Editorial, "Yes" Vote Wn't be End to Casinos,

Eau Claire Leader Telegram Apr. 2, 1993 (enphasis added).
Green Bay voters were also inforned that the "anmendnment will not

affect Indian casinos." Editorial, Vote "Yes" . . . to Freeze

Ganbling, Geen Bay Press Gazette, Mar. 30, 1993 (enphasis
added) .

43 In addition, according to a poll conducted by the St.
Norbert College Survey Center, released just days before the
April 6 vote, 65 percent of those polled believed that "Indian
tribes should be allowed to operate ganbling casinos on their

reservations.” John Patrick Hunter, Survey: Taxes Top Wrry,

Gamng Views Split, The Cap. Tinmes, Mr. 30, 1993. A poll by

the University of Wsconsin-Extension Survey Research Laboratory
reported simlar findings. 1d.
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144 We conclude that the vast nunber of news articles,
which informed voters that the anendnent would not inpact the
existing Indian gamng, clearly denonstrates that the voters who
ratified the constitutional anmendnment were infornmed that the

ratification of the 1993 Anmendnent would not affect the Oiginal

Tri bal Gam ng Conpacts. Qur "construction and interpretation”
of the 1993 Anmendnment nust follow accordingly. Zi nmer man, 187
Ws. at 194.
3
145 We also find that subsequent |legislative action

denonstrates that the 1993 Anmendnent did not invalidate the
Original Conpacts. The | egislature's subsequent actions are a
crucial conponent of any constitutional analysis because they
are clear evidence of the l|egislature's understanding of that

anendnent . See Schilling, 278 Ws. 2d 216, 116, 23. In the

present case, |aws enacted immediately follow ng passage of the
1993 Anendnent clearly relied on the continuation of the
exi sting I ndian gam ng conpacts.

146 The 1993 budget, enacted on August 10, 1993, was the
first action by the Wsconsin Legislature that nentioned the
Tribal gamng conpacts subsequent to passage of the 1993
Amendrent.  The 1993 budget appropriated $330,800 in 1993-94 and
$329,000 in 1994-95 from "[n]loneys received by the state from
Indian tribes as reinbursenent for state costs of regulation of

| ndi an gam ng under [the] Indian gam ng conpacts . . . ." 1993

Ws. Act 16, 88 153 & 3544(1m (a) (enphasis added). The Budget
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Act, therefore, relied on funds from the Cass IIl ganes
aut hori zed by the Oiginal Conpacts.

147 The legislature also passed 1993 Wsconsin Act 174,
whi ch made all gaming contracts (debts) void and unenforceabl e,
but which explicitly stated that the "section does not apply
to. . . state or federal laws relating to the conduct of gam ng
on Indian |ands." 1993 Ws. Act 174, Ws. Stat. § 895.055.
Further, 1993 Wsconsin Act 365 created a requirenent for the
W sconsin Departnent of Justice to prosecute violations of the
Tri bal gam ng conpacts. 1993 W s. Act 365,
Ws. Stat. 8 165.25(3r).

148 O significance, the |egislature passed 1993 Wsconsin
Act 406, enacted on April 21, 1994, which explicitly validated
any contract between the State and a federally-recognized |ndian

Tribe that was entered into prior to May 6, 1994. 1993 Ws. Act

406; Ws. Stat. § 992.20(1). This statute, passed one year
after the voters ratified the 1993 Anendnent, "signal][s]
| egi slative approval of the original conpacts.” Panzer, 271

Ws. 2d 295, 9100.
4

149 In sum based on the 1993 Amendnent's history and the
earliest legislative interpretations of that Anmendnent, we
conclude that the 1993 Amendnent was not intended to preclude
the Tribes from conducting Cass I|Il ganes pursuant to the
Original Conpacts. Because the Oiginal Conpacts are not
invalidated by the 1993 Amendnent, the terns agreed to in the
Original Conpacts remain in full effect.
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B

150 We next exam ne whether the Governor has the authority
to renew the Oiginal Conpacts. Dai ryl and contends that the
C ass [11 ganes operated at the Tribes' casinos are
unconstitutional, and therefore the State cannot lawfully renew
the conpacts. The Governor asserts that the 1993 Anmendnent
cannot force the State to issue a notice of nonrenewal because
this would unconstitutionally inpair the State's conpacts wth
the 11 Tri bes.

151 Both the Wsconsin and the United States Constitutions

prohibit states from inpairing their contractual obligations.?>

3% We note that the Contracts Clause generally applies to
contracts to which the State is a party. Russell v. Sebastian
233 U. S 195 (1914). Wen a state is acting, "not in its
capacity as a sovereign, but in its proprietary capacity" as a
party to a contract, the state "is bound by the same rules as
those which it applies to its citizens." Fulton v. First
Vol unteer Co. of Cconto, 204 Ws. 355, 362, 236 NW 120 (1931)
(citation omtted). Moreover,

[When the state appears as a suitor in her courts to
enforce her rights of property, she conmes shorn of her
attributes of sovereignty, and as a body politic,
capable of contracting, suing, and holding property,
is subject to those rules of justice and right which
in her sovereign character, she has prescribed for the
government of her peopl e.

Id. (citation omtted). See also US. Trust Co. of New York wv.
New Jersey, 431 U S 1, 25 n.23 (1977); Hall v. Wsconsin, 103
US 5 11 (1880) ("Wen a State descends fromthe plane of its
sovereignty, and contracts with private persons, it is regarded
pro hac vice as a private person itself, and 1is bound
accordingly.”) (citation omtted).
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Article 1, Section 12 of the Wsconsin Constitution states:
"[nMfo bill of attainder, ex post facto |law, nor any |aw

inpairing the obligation of contracts, shall ever be passed[.]"

Simlarly, Article I, Section 10 of the United States
Constitution st at es, in rel evant part: "No state
shall . . . pass any bill of attainder, ex post facto law, or
law inpairing the obligation of contracts[.]" Al t hough our

interpretation of the Contract Cl ause of the Wsconsin
Constitution need not parallel federal interpretations of the
Contract Clause of the United States Constitution, "our prior
decisions [regarding Contract Clause issues] have relied upon
the decisions of the United States Suprene Court." Chappy V.
LIRC, 136 Ws. 2d 172, 186, 401 N W2d 568 (1987) (citations
omtted).

152 We recognize that the Contract C ause does not place
an absolute barrier to a state's power to nodify its own

contracts. See Wsconsin Professional Police Ass'n, Inc. V.

In Russell, the United States Suprene Court precluded a
state's constitutional anendnment from bei ng applied
retroactively to a contract between the state and a private
conpany that pre-existed the constitutional anmendnent. Russell
233 U S at 210. The Court concluded that the constitutiona
anmendnent could not be applied retroactively to a contract to
which the State was a party in an attenpt to "deny the right of
expansion to a utility already lawfully doing business in the
muni cipality after the conpany had expended large sunms in
preparation for the expansion.” Dixie Elec. Menbership Corp. v.
Cty of Baton Rouge, 440 F. 2d 819, 822 (5th Cr. 1971) (citing
Russell, 233 U S. 195; noting that retroactive application of
the anendnent was an attenpt to change the rules of the gane at
the expense of the utility). Contrast, Justice Roggensack's
concurrence/ di ssent, 9305.
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Li ght bourn, 2001 W 59, 9149, 243 Ws. 2d 512, 627 N W2d 807.

| ndeed, "courts wll scrutinize the ability of the State to
enter into an agreenent that |imts its power to act in the
future." 1d. (quotation omtted). We further recognize that a
state cannot <contract away its police powers. Stone v.
M ssissippi, 101 U S. 814, 818 (1879). See also Cty of

Superior v. Roener, 154 Ws. 345, 357, 141 N W 250 (1913).

States may simlarly adjust their contractual obligations to
safequard the public welfare.3 Moreover, a state's power to
inpair pre-existing contracts is not limted to those contracts
that are hostile to public norals, health, or safety. Home

Bldg. & Loan Ass'n v. Blaisdell, 290 U S. 398, 437 (1934).

153 Yet, if a state could change the rules governing its

contractual obligations whenever it saw fit, the Contract C ause

34 See Hone Bldg. & Loan Ass'n v. Blaisdell, 290 U S. 398,
437 (1934) ("[E]Jconomc interests of the state may justify the
exercise of its continuing and dom nant protective power
notw t hstanding interference with contracts.").
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woul d offer no protection at all.* |Indeed, as the United States

Suprenme Court has explicitly recognized:

If the Contract Clause is to retain any neaning at
all . . . it must be understood to inpose sone linmts
upon the power of a State to abridge existing
contractual relationships, even in the exercise of its
otherwise legitimate police power. . . . Even when the
public welfare is 1invoked as an excuse. . . . the
security of a nortgage cannot be cut down wthout
noderation or reason or in a spirit of oppression.”

Wopperfurth v. U Haul Co. of W Wsconsin, 101 Ws. 2d 586, 594-

95, 304 NWwW2d 767 (1981) (citing Allied Structural Steel Co. v.

Spannaus, 438 U. S. 234, 242-43 (1978) (citations omtted)

% Justice Roggensack contends that we "choose[] to ignore
controlling precedent of the United States Suprene Court."
Justice Roggensack's concurrence/ di ssent, 1287. Justice
Roggensack asserts that the Contracts C ause has "never been
interpreted by the United States Suprene Court to preclude a
state from legislating to protect the public health or
noral s[.]" Id., 1308 (enphasis in original) (citing Stone v.
M ssissippi, 101 U S. 814, 818 (1879)). She reviews decisions
by the United States Suprenme Court where, she concludes, the
court allowed a State's police powers to trunp the State's

cont ract ual obl i gati ons. See id., 19309- 320. Justice
Roggensack's analysis overstates the United States Suprene
Court's precedent. The United States Suprene Court has not

concluded that a State can never |limt its right to exercise its
police powers.

In addition, Justice Roggensack asserts that this decision
takes away the State's sovereign police power to regulate
ganbling "within its jurisdiction,” Justice Roggensack's
concurrence/ di ssent, 9{318. However, Tribes are not within the
State's jurisdiction: States do not have jurisdiction over
Tribes unless specifically granted such jurisdiction by
Congr ess. Cohen's Handbook of Federal Indian Law § 12.02[5],
865 (2005 ed.). Moreover, wi thout a valid conpact, state |aws
have no regul atory power over gamng on Tribal |and, and states
have no authority to police Tribal casinos. See Sycuan Band v.
Roche, 54 F.3d 535 (9th Cr. 1994); Florida v. Sem nole Tribe
181 F.3d 1237 (11th Cir. 1999).
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(enphasis in original)). An historical analysis of the Contract
Cl ause further explains courts' attenpts to balance the state's

police powers against the freedomto contract:

[T]he [United States Suprene] Court developed the
theory that with regard to public contracts, there
were certain attributes of state sovereignty that
could not be contracted away. . . . The Court, when it
could, <construed the underlying contract as not
providing for the giving up of the sovereign
power. . . . If the state did in fact contract away
certain powers, then the Court would hold that certain
attributes of state power could not be contracted away
at all. This Sovereign Power limtation becane an
important gloss on the Contract C ause. The nore
nmodern Public Purpose Bal ancing Test, devel oped |ater,
largely supplants the need for this exception, but it
is still of sonme inportance.

James M McCGoldrick, Jr., Limts on States, 17 (2005) (enphasis
added) .

154 Attenpting to strike a balance between the states’
contractual obligations and the public welfare, the United
States Suprene Court has established a three-step nethodol ogy

used in analyzing inpairnment of contract clains. Li ght bour n,

243 Ws. 2d 512, 9146 (citation omtted). Thi s bal anci ng test
is rooted in "the Franmers' intent to protect contract rights
fromthe 'fluctuating policy' of the state.”" MGColdrick, supra,
31.%  This court generally follows this three-step methodol ogy

in evaluating inpairment of contract clains. Li ght bourn, 243

Ws. 2d 512, Y146.

3¢ Ccontrast Justice Roggensack's concurrence/ di ssent, 97309,
318-19 (asserting that the Contract Cause analysis is not
applicable to "legislating to protect the public health or
noral s").
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155 To denonstrate t hat a contract has been
unconstitutionally inpaired, a conplaining party nust first
establish beyond a reasonabl e doubt that the |egislature changed
the law after the formation of the contract and that the
operation of the contract is substantially inpaired by this

change. See Energy Reserves G oup, Inc. v. Kansas Power & Light

Co., 459 U.S. 400, 411 (1983) (citation omtted); Reserve Life

Ins. Co. v. La Follette, 108 Ws. 2d 637, 644, 323 N W 2d 173

(Ct. App. 1982). The inpairnment nmust be substantial; a mnimal
change of contract ual obligations my end the inquiry.
Li ght bourn, 243 Ws. 2d 512, 9147. On the other hand, the
severity of the inpairnment increases the level of scrutiny to

which the legislation will be subjected. Energy Reserves G oup,

459 U.S. at 411,

56 Second, if a law substantially inpairs an already
exi sting contractual relationship, the state, in justification,
must have a significant and legitimate public purpose for the

| egi sl ati on. Id. See also Spannaus, 438 U S. at 244,

Li ght bourn, 243 Ws. 2d 512, 1148.

157 Finally, if a significant and legitimate public
purpose exists for the legislation, the question becones whether
the legislature's inpairnent of contract is reasonable and

necessary to serve that purpose. Li ght bourn, 243 Ws. 2d 512,

1149. In assessing the reasonableness of a constitutional
anendnent, the United States Suprene Court eval uates whether the
social concerns that pronpted the changes were foreseeabl e when
the state entered into the conpact, and whether the conditions
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have changed sufficiently since the state entered the contract.

See U.S. Trust Co. of New York v. New Jersey, 431 U S. 1, 31-32

(1977).

158 1In the present case, the State of Wsconsin and the 11
Tribes have had an ongoing relationship since the parties
entered into the Original Conpacts nore than a decade ago.3 As
this court recognized in Panzer, the parties clearly have a
reliance interest in the continuation of the Oiginal Conpacts,
and this court has already recognized that "[a]lny attenpt at
this point to inpair these conpacts would create serious
constitutional questions." Panzer, 271 Ws. 2d 295, {99.

159 In the follow ng anal ysis, we exam ne whether the 1993
Amendnent applies to renewals of the Oiginal Conpacts. W then
exam ne whether the Contract C ause precludes interpreting the

1993 Anmendnent as a statenment of public policy against gam ng

3" Pursuant to IGRA, the parties entered into compacts to
formrelationships in an effort to balance the interests of the
Indian Tribes' desires to beconme nore self-sufficient and the
State's desires to regulate Cass Il ganes. See, e.g., Bad
Ri ver/ State of Wsconsin Gam ng Conpact of 1991, 8XXXI.A. 1-2.

The Tribes' interests in pronoting econonic devel opnent and
sel f-sufficiency continue. The Tribes' casinos have becone "a
means to achieve what no state or federal econom c devel opnent
program has been able to achieve for Indian people in 200 years—
—+the return of self-respect and economc self-sufficiency.”
Judy Zelio, The Fat New Buffalo, State Legislatures, 38-41 (June
1994) (quoting JoAnn Jones, Tribal Chair of the Wsconsin
W nnebago Tri be (renaned the Ho Chunk Nation in Novenber 1994)).

The State's interest in regulating Cdass 1l gamng
i kewi se persists. The State has continually relied on receipts
from Indian gamng in its budgeting process. See, e.g., 1993

Ws. Act 16, 2003 Ws. Act 33.
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that forces the State to exercise its right of nonrenewal.
Finally, we exam ne whether the Amendnent applies to the scope
of Class Ill games negotiated under the terns of the Oiginal
Conpact s.
1

160 Because we have concluded that the 1993 Anendnent does
not invalidate the Oiginal Conpacts, whether the 1993 Amendnent
applies to renewals of the Oiginal Conpacts depends upon
whether the "renewal" constitutes a new contract or a
continuation of the pre-existing contractual relationship. This
is because, in general, the laws in existence at the tinme of the

contract are incorporated into that contract:

[ T]he laws which subsist at the tinme and place of the

making of a contract . . . enter into and form a part
of it, as if they were expressly referred to or
incorporated in its terns. This principle enbraces

ali ke those which affect its validity, construction,
di scharge, and enforcenent.

See Von Hoffman v. City of Quincy, 71 U S. 535, 550 n.30 (1866).

Subsequent changes to a law will not interfere with an existing

contract. Reserve Life, 108 Ws. 2d at 645-47. VWhen a |aw

changes, however, contracts entered into after the date of a

change in law are subject to the new law. Bronson v. Kinzie, 42

U S. 311, 321 (1843).
61 Qur analysis of a contractual renewal provi si on

focuses primarily wupon the intent of the parties when they
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entered into the contract.3® Reserve Life, 108 Ws. 2d at 645

(interpreting insurance contracts); Meyers v. Wl s, 252

Ws. 352, 357, 31 N W 2d 512 (1948) (interpreting enploynent
contracts); Seefel dt . Keske, 14 Ws. 2d 438, 442, 111

N.W 2d 574 (1961) (interpreting |ease agreenents). The

parties' intent can be determ ned through the |anguage of the

%8 Because our interpretation of the renewal provision
contained in the Oiginal Conpacts depends upon the parties'
intent, Reserve Life Ins. Co. v. La Follette, 108 Ws. 2d 637,
645, 323 NW 2d 173 (C. App. 1982), the analysis is not one of
constitutional interpretation and therefore does not require an
exam nation of the ratification canpaign surrounding the voters'
passage of the 1993 Anendnent. Conpare State ex rel. Ekern v.
Zi mrer man, 187 Ws. 180, 192-94, 204 N.W 803 (1925).

W nonetheless note that the history surrounding the
| egislative enactnent and voter ratification of the 1993
Amendnent denonstrates that, although the intent was to |eave
the Oiginal Conpacts untouched, there was considerably nore
confusion regarding the application of the 1993 Amendnent to the
renewal process. The general consensus of the news reports to
voters was that the 1993 Amendnent may affect renewal of the
Original Conpacts. Upon determning that the Oiginal Conpacts
woul d not be affected, news reporters opined about the potenti al
i mpact of the 1993 Amendnent on renewal of the conpacts. For
exanple, a M I waukee Journal reporter concluded that although
any "threat to closing Wsconsin Indian casinos if the anmendnent
passes won't hit for six nore years," there was the potential
that "when the conpacts cone up for renewal in 1998 and 1999
that the amendnent could be used to shut down the tribal
casinos." Schultze, Answers Help Shed Light, supra, at n.7.

The Wsconsin State Journal simlarly noted that passage of
the Amendnent would not affect the conpacts for at |east six
years, but that tribal nenbers feared the State would not renew

the conpacts. Seely, Gamng Referendum is Sure to Confuse,
supra. The M I waukee Sentinel also cautioned that "ratification
of the anmendnent . . . could be used to back up the state's case

should the next governor decide not to renew,” Rinard, Gam ng
Question Stays Unanswered, supra, 139.
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contract itself. See Swan Sales Corp. v. Jos. Schlitz Brew ng

Co., 126 Ws. 2d 16, 25, 374 NW 2d 640 (C. App., 1985);
Reserve Life, 108 Ws. 2d at 645.

62 In the present case, each of the Oiginal Conpacts
contains a provision that addresses Tribal ordinances and State
law. "To the extent that State |law or Tribal ordinances, or any
anmendnents thereto, are inconsistent with any provision of this
Conpact, this Conpact shall control."3®

163 Under the plain terns of the Oiginal Conpacts,
therefore, changes in State |law do not inpact the conpacts. The
parties clearly intended to preserve the law as it existed in
1991-92, and to prevent the application of changes to the
State's or Tribes' laws to the Oiginal Conpacts.

64 In addition, if renewals of the conpacts constitute
extensions of the Oiginal Conpacts, because the 1993 Anmendnent
does not apply to the Original Conpacts, the Amendnent woul d not
apply to extensions of the sane. Courts have found that renewal
of a contract that contains |anguage which explicitly provides
for automatic renewal, and does not, therefore, require an
affirmative act by either party in order to renew, constitutes a
continuation of the pre-existing contractual relationship and

not a "fresh decision" to continue. Swan Sales, 126 Ws. 2d at

26. Contrast Kealey Pharm v. Walgreen Co., 539 F. Supp. 1357,

1363 (WD. Ws. 1982), affirmed in part and vacated in part, 761

F.2d 345 (7th Cr. 1985) (concluding the renewal of a pre-

% See, e.g., Forest County Potawatoni Conpact § XXVI.
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existing contract «constituted a new contract Dbecause the
contract contained no provisions for renewal). Thus, we begin
with the |language of the Oiginal Conpacts to determ ne whether
the State and the Tribes intended the renewal at the expiration
of the conpact term to constitute a continuation of the pre-
exi sting conpact, or whether they intended that a renewal
constitute a new agreenent between the parties.

165 The parties' intent is clearly evinced through the
| anguage of the Oiginal Conpacts. The Original Conpacts state
that the conpact is "automatically extended" unless either party
exercises its right of nonrenewal.* The plain |language of the
conpacts denonstrates that the parties intended the conpacts to
continue unless term nated. The use of the word "extended"
signifies a continuation of the existing contract rather than
the creation of a new one; the pertinent dictionary definition
of "extended" is "[c]ontinued for a long period of tinme." The

Anmerican Heritage Dictionary of the English Language 55 (3d ed.

1992). Renewal occurs automatically, and only an affirmative
act by one of the parties termnates the continuation of the

conpacts. Li ke Swan Sales, the Oiginal Conpacts automatically

renew, subsequent renewals are not "fresh decisions”" by the

40 Bad River Band Conpact § XXV(B); Forest County Potawat oni
Conmpact 8§ XXV(B); Wnnebago [Ho-Chunk] Conpact 8§ XXVI; Lac
Courte Oeilles Conpact 8 XXV(B); Lac du Flanbeau Band Conpact
§ XXV(B); Menonm nee  Conpact § XXVI(1)(B); Oneida  Conpact
8XXV(B); Red diff Conpact 8§ XXV(B); Sokaogon Chippewa Conpact
8 XXV(B); St. Croix Chippewa Conpact § XXV(B); Stockbridge-
Muinsee Conpact 8§ XXV(B).
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parties to conduct business, but nerely a continuation of pre-

existing relationships. See Swan Sal es, 126 Ws. 2d at 25, 26.

166 We therefore conclude that "renewals" constitute
continuations of the Oiginal Conpacts and do not constitute
new, i ndependent contracts. Because the 1993 Anendnent did not
apply to the Original Conpacts, the Anendnent does not apply to
continuations or extensions of the Oiginal Conpacts.

2

167 We have already concluded that the 1993 Amendnent does
not i nvalidate t he Origi nal Conpact s, ext ensi ons, or
continuations thereof. Therefore, the terns agreed upon in the
Original Conpacts, and the laws in effect at the tinme the
contract was entered into, control the Tribal casinos operating
under the authority of Original Conpacts.* Nevert hel ess,
Dai ryl and asserts that the 1993 Anendnent forces the State to
affirmatively exercise its right of nonrenewal. According to
Dai ryl and, because the 1993 Anendnent nmakes the Class |1l ganes
currently operated at the Tribal casinos unconstitutional, even
if the 1993 Anendnent does not apply to the Oiginal Conpacts
the State cannot continue to operate under a contract that is in
violation of the constitution and, therefore, the State nust
exercise its right of nonrenewal. Dai ryl and contends that
requiring nonrenewal does not inpair the conpacts because each

conpact contains a provision that allows either party to

‘1 See Von Hoffman v. City of Qincy, 71 US. 535 550
(1866) .
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term nate each conpact. We therefore exam ne whether forcing
the State to take the affirmative step and exercise its right of
nonrenewal constitutes an wunconstitutional inpairnment of the
Original Conpacts.

168 As discussed above, each of the Oiginal Conpacts
includes a provision that allows either party to give a witten
notice of nonrenewal that would require the Tribe to cease al
Class |1l gaming upon the expiration date of the conpact.? Upon
a party's exercising the right of nonrenewal, the conpacts
instruct the parties to enter into negotiations for successor

conmpacts. 43

A successor conpact constitutes a new conpact.
169 Assum ng that the 1993 Anendnent precludes those C ass
111 games explicitly prohibited by Art. 1V, sec. 24* in any

compact negotiated after 1993,% no dass IlIl casino gane can be

42 For exanple, in the Gaming Conpact of 1992 between the
Forest County Potawatom Conmmunity of Wsconsin and the State
section XXV provides that in the event of witten notice of
nonrenewal by either party "as set forth in this section, the
Tribe shall cease all Cdass IIl gamng under this Conpact upon
its expiration date or upon the date the procedures in subsec.
E. are concluded and a successor conpact, if any, is in effect.”
(enphasi s added). Subsection E. allows the parties to enter
into negotiations for a successor conpact if one of the parties
gives witten notice of nonrenewal .

431 d.

4 "Except as provided in this section, the |legislature may
not authorize ganbling in any form" Ws. Const. art. IV, § 24.
In addition, clause 6 specifically defines the state-operated
lottery to exclude casino-style ganes, including blackjack,
poker, roulette, craps, keno, slot machines, and vi deo gam ng.

° W note that the 1993 Anendnent may inpact successor
conpacts and ot her new gam ng conpacts between the State and the
Tri bes.
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6

t he proper subject of any new conpact negotiation, *® save the few

specifically exenpted Class |1l ganes: bingo ganes operated by

7

charitable and religious organizations,* raffle ganes operated

8

by charitable and religious organizations,*® pari-nmutuel on-track

9 0

betting,*® and the state-operated lottery.®® As a result, forcing

the State to exercise its right of nonrenewal, thereby forcing

However, under the prohibitory/regulatory analysis from Lac
du Fl anbeau, the State may nonetheless be required to negotiate
over all Cass Il ganes. Lac du Fl anbeau, 770 F. Supp 487-88.
Al though this court in Panzer called into question the Lac du
Fl anbeau prohibitory/regulatory distinction, the court did not
explicitly conclude that Lac du Flanbeau was in error. Panzer ,
271 Ws. 2d 295, 1992 n. 36. Furthernmore, the Seventh Circuit
recently affirnmed the Lac du Flanbeau rationale and reasoned
that Wsconsin's lottery signals the State's broader public

policy of tolerating gam ng. Lac Courte Oeilles Band of Lake
Superior Chippewa Indians of Wsconsin v. United States, 367
F.3d 650, 664 (7th Cr. 2004). See al so Mashantucket Pequot

Tribe v. Connecticut, 913 F.2d 1024, 1031 (2nd Gr. 1990)
(concluding that casino-style ganes were not totally repugnant
to the state's public policy, because Connecticut |law not only

allowed charities to conduct "Las Vegas N ghts," but also
permtted other forns of ganbling, including a state-operated
|ottery). Because the resolution of the prohibitory/regul atory

distinction is a matter of federal law, we decline to further
address the issue.

“© See Von Hoffman, 71 U.S. 535, 550 ("[T]lhe laws which
subsi st at the tinme and place of the nmaking of a
contract . . . enter into and form a part of it"); Bronson v.
Kinzie, 42 U S. 311, 321 (1843) (concluding that contracts
entered into after the date of a change in law are subject to
the new | aw).

4 Ws. Const. art. IV, § 24, cl. 3.
8 01d., cl. 4.
9 1d., cl. 5.

0 1d., cl. 6.
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the State to negotiate new conpacts, would renove the State's
authority to negotiate for any Cass I1Il ganmes, except the
limted ganmes specifically authorized by the Constitution.

170 The operation of Class IlIl ganmes on Tribal land was a

mat eri al consideration in the conpact negotiations:

The parties acknow edge that the nutual conprom ses
with respect to the types of ganmes the Tribe is
authorized to operate during the term of this Conpact
and with respect to the duration of this Conpact were
signi ficant mat eri al consi derati ons in reachi ng
agreement and are the essence of this Conpact.>!

Forcing nonrenewal, thereby requiring the parties to negotiate
for new conpacts under which nost forms of Class |Il ganes are
non- negoti able, would therefore constitute a "severe disruption

of contractual expectations.” See Wopperfurth, 101 Ws. 2d at

598. Conpare Justice Prosser's concurrence/ di ssent, 9262. The
conpacts would be substantially inpaired because forcing
nonrenewal would put the parties in a position where they could
no |onger contract for the ganes that were part of the O ginal
Conmpacts because of the Anmendnent. Forcing the State to
negotiate new conpacts would thus severely inpair, indeed
elimnate, the State's contractual rights to continue any d ass

|1l ganes excluded by the Amendnent. See State ex rel. Cannon

v. Mran, 111 Ws. 2d 544, 558, 331 N W2d 369(1983) (citing

X This or a similar provision was explicitly included in
seven of the eleven Oiginal Conpacts. Bad River Conpact
§ XXXI (A)(2); Lac Courte Oeilles Conpact § XXXI (A)(2);
Menom nee Conpact 8 XXXI1(A)(2); Red diff Conmpact 8§ XXX (A)(2);
Sokaogon Chi ppewa Conpact 8 XXXI(A)(2); St. Croix Chippewa
Conmpact 8§ XXXI (A)(2); Stockbridge-Minsee Conmpact 8§ XXXl (A)(2).
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Spannaus, 438 U.S. 234). Because applying the 1993 Anendnent to
the Oiginal Conpacts interferes "with freedom of contract
guaranteed by the Fourteenth Anendnent,” we have a duty to

inquire further. Fai rnont Creanery Co. v. State of Mnn., 274

U.S 1, 11 (1927).

71 The United States Suprene Court has concluded that the
severe inpairnent of a contract is entitled to heightened
scrutiny. Spannaus, 438 U.S. at 245 ("The severity of the
i npai rment neasures the height of the hurdle the state
| egi slation nmust clear."). Furt hernore, because the State is a
party to the contract in question, this court gives |ess
deference to the legislature's "assessnent of reasonabl eness and
necessity . . . because the State's self-interest is at stake."

Energy Reserves Goup, 459 U S. at 412-13 n.14 (quotation and

citation omtted). Therefore, the remaining analyses as to
whether the State had a significant and legitinmate public
pur pose, and whether the Anendnent was reasonable and necessary
to neet that purpose, are subject to a heightened |evel of
scrutiny. Cannon, 111 Ws. 2d at 559.

172 Under the inpairnment of contracts analysis, the State
is not prohibited from passing a |law that substantially inpairs
an existing contractual obligation as long as the inpairnment is
justified under a significant and legitinmte public purpose, and
the constitutional anmendnent is reasonable and appropriate to

advance that purpose. Li ght bourn, 243 Ws. 2d 512, 1148;

Cannon, 111 Ws. 2d at 559; U.S. Trust, 431 U S. at 25-26. W

therefore exam ne whether any legitinmate public purpose would

44



No. 2003AP421

justify inpairing the State's contractual obligation to the
Tribes under the Oiginal Conpacts, and whether inpairnment would
be reasonabl e.

173 W note that the State's interests are |less conpelling
when the inquiry involves Tribal sovereigns because state |aws
and policies do not extend to Tribal |ands unless authorized by

Congr ess. Cohen's Handbook of Federal Indian Law, at 865,

supra, n.35; S. Rep. No. 446, 100th Cong., 2nd Sess. 5 (1988),
reprinted in 1988 U S.C.C. A N 3071, 3075. Congress passed | GRA
to establish federal standards for gamng on Indian |ands, 25
USC § 2702(3), and to allow state involvenent through conpacts
with regard to Cass IIl gam ng. Panzer, 271 Ws. 2d 295, 115.
However, | GRA blocks the operation of state policy with regard
to a valid conpact once that conpact has been executed under

| GRA's authority. See Gamng Corp. of Am v. Dorsey & Witney,

88 F.3d 536, 544-45 (8th Cir. 1996). Moreover, without a valid
conpact, state laws have no regulatory power over gamng on
Tribal land, and states have no authority to police Tribal

casinos. See Sycuan Band v. Roche, 54 F.3d 535 (9th Cir. 1994);

Florida v. Semnole Tribe, 181 F.3d 1237 (11th G r. 1999).

174 We recognize that regulation of ganbling is a
legitimate public purpose. > W also recognize that this

Amendnent could be construed as a strong state policy against

°2 The United States Supreme Court has concluded that a
"l egitimate public purpose” includes broad and general social or
econom c interests, as opposed to benefiting a narrow speci al
i nterest. Energy Reserves Goup, Inc. v. Kansas Power & Light
Co., 459 U S. 400, 412 (1983).
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all gam ng. See Panzer, 271 Ws. 2d 295, 194. However, the

purpose of the 1993 Amendnent was to nmmke only some fornms of
Class IlIl ganmes wunconstitutional in Wsconsin, but excluded
pari-mutuel on-track betting, the state lottery, and Cass 111
ganes operated pursuant to the Oiginal Conpacts. Nei t her the
| egi sl ature nor Wsconsin's citizens intended the 1993 Amendnent
to invalidate the ganes operated pursuant to the Oigina
Conpact s. Therefore, even if the Amendnent enbodies a strong
public policy against sone ganes, it does not enbody a public
policy against the ganes operated by the Tribes wunder the
authority of the Oiginal Conpacts. Al t hough W sconsin was not
precluded from doing so, the State did not exercise its
sovereign police power in an effort to ban gamng under the
Origi nal Conpact s. Cont r ast Justice Roggensack' s
concurrence/ di ssent, {1318-109. Wsconsin did not abrogate its
sovereign police powers with regard to gamng; the State sinply
decided to exclude the Oiginal Conpacts from the constitutional
prohi bition on gam ng.

175 We further conclude that it would be unreasonable for

the 1993 Anendnent to interfere with the provision that allows

for extending or continuing the Oiginal Conpacts. See
Li ght bour n, 243 Ws. 2d 512, 1148. To determne the
r easonabl eness  of a constitutional amendnent , we eval uate

whet her the social concerns that pronpted the changes were
foreseeabl e when the State entered into the conpact, and whether
the conditions have changed sufficiently since the State entered

the contract. See U S. Trust, 431 U S. at 31-32.
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76 To a certain extent, because gam ng had been regul ated
in the past, it was not entirely unforeseeable that the State
mght regulate gaming in the future. >3 Yet, the parties
anticipated future regulations on Tribal gamng and negoti ated
to exclude changes in State and Tribal law from inpacting the
Original Conpacts:®* "To the extent that State law or Tribal
ordi nances, or any anmendnents thereto, are inconsistent wth any
provi sion of this Conpact, this Conpact shall control.">

177 1t was not foreseeable, however, that the 1993
Amendnment would invalidate the future operations of the Tribal
casi nos. The  Governor and legislature considered the
constitutional anmendnent during the same time period that the
Governor was engaged in conpact negotiations with the Tribes.
In addition, as discussed above, according to legislative
records and nost news accounts, the 1993 Amendnent was not
intended to invalidate the Oiginal Conpacts. The legislature

al so discussed that the Contract Cause would prevent the

°3 Hudson County Water Co. v. M Carter, 209 U.S. 349, 357
(1908) ("One whose rights, such as they are, are subject to
state restriction, cannot renove them from the power of the
State by meking a contract about them™").

54
(2005) .

See James M MGldrick, Jr., Limts on States 49

® Bad River Conpact § XXVI; Forest County Potawat oni
Community of Wsconsin Conpact 8 XXVI; Wnnebago [Ho-Chunk]
Conmpact 8 XXVII1; Lac Courte Oeilles Conpact 8§ XXVI; Lac du
FIl ambeau Conpact 8 XXVI; Menoninee Conpact § XXVII; Oneida
Conmpact & XXVI; Red diff Conpact 8§ XXVI; Sokaogon Chippewa
Conpact 8 XXVI; St. Croix Chippewa Conpact 8§ XXVI; Stockbridge-
Munsee Conpact § XXVI.
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amendment  from closing down Tribal casinos. See Justice
Prosser's concurrence/di ssent, 1232. Moreover, shortly after
the 1993 Anmendnment was ratified, the Tribes nade significant
investnments to construct and operate casinos pursuant to the
terns of the Oiginal Conpacts,®® and the State |egislature
enacted laws that explicitly validated the Oiginal Conpacts and
relied on proceeds from the casinos.® These records, and the
parties' performance followng the ratification of the conpacts,
reveal that the parties did not foresee that the 1993 Amendnent
woul d invalidate the extension provisions.

178 Additionally, t he condi tions have not changed

substantially since passage of the 1993 Anendnent. Nei t her
party has altered its reliance on the conpacts. The parties'
actions denonstrate that there was little doubt as to the

continued legality of the casino gam ng pursuant to the Oigina
Conpact s. The State has continued to rely on revenue from the
compacts,® and the Tribes have continued to invest in and

operate the casinos. *°

°® See, generally, Wsconsin Gaming Board, Audit by the
1997-98 Joint Legislative Audit Commttee Menbers, August 1997.

> See 1993 Ws. Act 16, 88 153 & 3544(1n)(a) (appropriating
$330,800 in 1993-94 and $329,000 in 1994-95 from "[m oneys
received by the state from Indian tribes as reinbursenent for

state costs of regulation of Indian gamng under [the] Indian

gam ng conpacts . . . .") (enphasis added).
°8 |n fiscal year 2003-04, Wsconsin collected $69.6 mllion
from the Tribes. Department of Admnistration, D vision of

Gam ng, Audit at 6 (June 2005). See also 2005 Ws. Act. 25.

° Division of Gaming Audit, at 5, supra, at n.58.
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179 Therefore, although the prohibition of casino gam ng
can be a significant and legitimte State interest, we conclude
that the State's interest in prohibiting gam ng does not pass
the heightened scrutiny test with respect to gamng on Tribal
| and because the 1993 Anendnent did not apply to games operated
pursuant to the Oiginal Conpacts, and because a retroactive
prohibition on Tribal gamng would unreasonably interfere wth
the Original Conpacts.

|V

180 We have concluded, both in this case and in Panzer, ®
that the 1993 Anendnent does not invalidate the Oiginal
Conpacts. W have also concluded that the 1998-99 extensions
are valid continuations of the Oiginal Conpacts, and therefore
not invalidated by the 1993 Anmendnent. Dai ryl and nonet hel ess
asks us to conclude that the 1993 Anmendnent prohibits the State

from anmending the conpacts to include any Cass I|Il gane that

was not included in the Original Conpacts.®

60 panzer, 271 Ws. 2d 295, 9102.

°® In the present case, we reach the question as to the

scope of gam ng provisions in the Oiginal Conpacts because this

issue is "of sufficient public interest,” and because the
parties have explicitly asked the courts to review the scope of
gam ng issue. See State v. Mran, 2005 W 115, {31, 284

Ws. 2d 24, 700 NNW2d 884 ("[When an issue involves a question
of law, has been briefed by the opposing parties, and is of
sufficient public interest to nmerit a decision, this court has
di scretion to address the issue."). In its court of appeals
brief, Dairyland asserted that the Governor had no authority to
anend or extend conpacts authorizing casino ganbling in 1998 or
2003. The CGovernor argued that the original conpacts, including
the scope of gamng provisions, continued until they were
t er m nat ed.
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W note that the Class I[Il games added in 2003 include:
roulette, big wheel and other wheel ganes, craps, poker and
simlar non-house banked card ganes, ganes played at bl ackjack-
style tables, such as Let-It-Ride, Casino Stud, and Casino War,
el ectronic keno, pari-nutuel wagering on live sinulcast, horse,

harness and dog racing events, including participation in
interstate betting pools, all other banking, percentage and
pari-nutuel card ganes, all other banking and non-banking dice
ganmes, Weel of Fortune, Baccarat-chemn de fer, all finite

lottery and lottery ganes, any other gane whether played as a
table game or played on an electronic or nechanical device,
i ncludi ng devices that operate |like slot machines, which consi st
of the elenents of prize, chance and consideration, Caribbean
Stud Poker, Let-1t-Ride, and Pai - Gow Poker.

In its briefs to this court, Dairyland asserted that the

amendnents in 2003 are invalid. The Governor advocated that
this Court overrule the portion of Panzer dealing with the scope
of perm ssible Tribal gamng in Wsconsin. In addition, at ora

argunent Dairyland asserted that the issue and focus of this
case was "how can a governor in the year 2003 and also in 1998
how can that governor authorize casino gamng for anybody when
the casino ganbling had been expressly prohibited by Article 1V,
Section 24 of the Wsconsin Constitution when it was anmended in
1993?" \When asked to clarify which conpact extensions Dairyl and
want ed addressed, Dairyland stated: "The one in 1998. | think
nore inportantly, the one in 2003." Later, Dairyland also
asserted that the 1998 anendnents were not valid, but that they
were not as inportant as the 2003 anendnents.

Justice Prosser simlarly asserts that the 1998-99
amendnents were not substantial enough to be unconstitutional
and advocates for the conclusion that the 2003 extensions are
unl awf ul because the anmendnents went too far, observing that the

ganes that were added in 2003 are explicitly listed in the
constitution as prohibited forns of gamng under Article 1V,
section 24, clauses 3 to 6. See Justice Prosser's

concurrence/ di ssent, 9239.

Justice Roggensack asserts that "[t]he nmjority opinion
concludes that the ganes added to the conpacts in 2003 do not
viol ate W sconsin | aw. " Justice Roggensack' s
concurrence/ di ssent, 9285. That is incorrect. We do not reach
t he 2003 gam ng conpacts.
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181 Because the 1993 Anendnent does not apply to the
Original Conpacts, the terns of the conpacts control whether the
parties can anmend the conpact to expand the scope of Cass Il
gam ng. This analysis depends upon the intent of the parties

when they entered into the conpact. See DeWtt Ross & Stevens,

S.C v. G@laxy Gamng & Racing Ltd. P ship, 2004 W 92, 44, 273

Ws. 2d 577, 682 N.W2d 839 ("The ultimate aim of all contract
interpretation is to ascertain the intent of the parties.")
(citations omtted). The intent of the contracting parties can
be evinced through the plain |anguage of the Oiginal Conpacts
and the history of the conpact negoti ations.

182 The parties included provisions in each of the
conpacts that relate to future anmendnents to the types of ganes
allowed on Tribal Iand. Each of the 11 conpacts states: "The
Tribe may not operate any Cass |IlIl gamng not expressly
enunerated in this section of this Conpact unless this Conpact
is anended pursuant to section XXX "%  The Conmpacts further
provide that: "This Conpact shall not be nodified, anended or

otherwse altered without the prior witten agreenent of both

Wil e we recognize these argunents, we are sinply ruling on
the scope of gamng provisions contracted for in the Oiginal
Conpact s.

°2 Bad River Conpact § IV(B); Forest County Potawatoni
Conmpact 8§ 1V(B); Wnnebago [Ho-Chunk] Conpact 8 IV(C); Lac
Courte Oeilles Conpact 8§ I1V(B); Lac du Flanbeau Conpact
8 IV(B); Menom nee  Conpact 8 |V(B); Oneida Tribe Conpact
8 1V(B); Red diff Conpact 8§ IV(B); Sokaogon Chippewa Conpact
8§ IV(B); St. Croix Chippewa Conpact 8§ IV(B); Stockbridge-Minsee
Conpact 8§ |1V(B) (enphasis added).
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the State and the Tribe."® This |anguage clearly reveals that
the Conpacts allow the parties to agree to anend the scope of
Class |1l ganes. These provisions create a contractua
obligation to allow new ganes should the parties agree to anend
t he scope of gam ng. %

183 These provisions denonstrate the parties' intent to
allow for anmendnents, including to the scope of gamng; the

conpacts do not contain "an agreement to agree." Contrast Dunl op

v. Laitsch, 16 Ws. 2d 36, 42, 113 N.W2d 551 (1962).°% I n

®3 Bad River Conpact § XXX; Forest County Potawat oni
Community of Wsconsin Conpact 8 XXX; Wnnebago [Ho-Chunk]
Conpact 8§ XXXIlI; Lac Courte Oeilles Conpact § XXX; Lac du
FIl ambeau Conpact 8§ XXX; Menom nee Compact § XXXI; Onei da Conpact
§ XXX; Red diff Conpact 8§ XXX; Sokaogon Chi ppewa Conpact § XXX;
St. Croix Chippewa Compact 8 XXX; Stockbridge-Minsee Conpact
g8 XXX

® Justice Roggensack asserts that the nmjority has
concluded that the "conpacts contain an obligation to anend the
conpacts to permt the addition of new types of ganbling[.]"
Justice Roggensack's concurrence/dissent, 323. This is a
m sstatenment of the holding of this case. W conclude that the
conpacts contain an obligation for the parties to honor
nodi fications to the scope of gam ng should the parties agree to
anmend the conpacts in that regard.

W also note that should the parties agree to anend the
scope of gam ng and one party violates this agreenment, the other
party may seek contractual renedies. See, e.g., Bad River
Conpact 8§ XXI I ("Dispute Resolution"). Contrast Justice
Roggensack' s concurrence/ di ssent, 1328.

®> The offending provision in the contract at issue in
Dunl op st at ed:

[ The parties] shall at a future date nutually agree
and cone to a comon understanding as to the use of
their respective l|ands surrounding the |ake which
shall be formed on their lands and as to the type and
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Dunl op, the parties promsed to form another contract in the
future. Id. In this case, there is no conparable provision.
The conpacts contain a provision stating that the conpacts can
be anended. There is no putative promse to actually anmend the
Conmpacts in the future; they sinply provide that such an
amendnent is perm ssible.

184 In addition, even if we determined that these
provisions are indefinite, the parties' subsequent conduct
clearly evinces their intent to amend the scope of gam ng. See

Managenent Conputer Servs., Inc. v. Hawkins, Ash, Baptie & Co.,

206 Ws. 2d 158, 179-80, 557 N W2d 67 (1996). Mor eover

because the scope of gamng is a material provision in the
conpacts, see supra, 170, if we were to find these material
provisions to be indefinite, the conpacts would be void and

unenf or ceabl e. Managenent Conputer, 206 Ws. 2d at 178. See

also Dunlop, 16 Ws. 2d at 43a.° Instead, we conclude that,

structure of any buildings which shall be erected on
their respective | ands surroundi ng said | ake.

Dunlop v. Laitsch, 16 Ws. 2d 36, 39, 113 N.W2d 551 (1962).

® |'n Dunlop, this court reasoned:

If the parties, particularly Dunlop, had not relied on
Laitsch's agreenment to agree (Agreenent "B") there
woul d have been no Agreenent "A" and no dam W think
that the failure to agree goes to the heart of
Agreenment "A" and when Agreenent "B" falls because
unenforceable and void, "A" goes with it because of
the absence of a neeting of the mnds as to an
essential term

Dunl op, 16 Ws. 2d at 43a.
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should the parties agree to amend the scope of gamng, the
conpacts clearly obligate the parties to abide by such
amendnent s.

185 Furthernore, when the Governor and the various Tribes
first attenpted to negotiate gam ng conpacts, the Governor
refused to negotiate over Class I|Ill ganes, asserting that such
ganes were illegal under Wsconsin law and therefore not a

proper subject of negotiation. Lac du Fl anbeau, 270 F. Supp. at

481. The Lac du Fl anbeau Tri be of Lake Superior Indians and the
Sokaogon Chi ppewa Community sued the Governor for failing to
negotiate in good faith. Id. at 484. The United States
District Court for the Western District of Wsconsin concluded
that because Wsconsin did not prohibit outright all Cass 111
ganes, Wsconsin was a regulatory state and, therefore, the
State was required to negotiate with the Tribes for any gane of
prize, chance, and consideration that was not expressly

prohi bited by Wsconsin |aw Lac du Flanbeau, 270 F. Supp. at

488; Panzer, 271 Ws. 2d 295, 999. Therefore, the parties
negoti ated for the anendnent provision under the auspices of the

law as interpreted by the court in Lac du Fl anbeau, under which

all Cass Il ganes are negoti abl e. ¢

® As noted above, Panzer questioned the prohibitory/
regulatory distinction from Lac du Flanbeau. Panzer, 271
Ws. 2d 295, 992 n. 36. However, this analysis focuses on the
intent of the parties during the conpact negotiations, and at
the time of the conpact negotiations, Lac du Flanbeau was
controlling. See Justice Prosser's concurrence/ di ssent,
1191 n. 25 (noting that Lac du Flanbeau binds the parties to the
particular action in which it was issued).
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In his concurrence/dissent, Justice Prosser simlarly
guestions the prohibitory/regulatory distinction as applied in
Lac du Fl anbeau. Justice Prosser examnes the history of the

W sconsin Constitution, and the history of IGRA in an attenpt
to denonstrate that Lac du Flanbeau was incorrectly decided.
Id., 911139-207. Hs analysis is flawed. Justice Prosser
asserts that the term "lottery" was intended to be interpreted
narromy in the original Wsconsin Constitution, and therefore
the constitutional anendnent to allow a state lottery should not
have led the Lac du Flanbeau court to conclude that Wsconsin
was a regulatory state. 1d., 99191-205. However, for over six
decades, this court, the Wsconsin Attorney GCeneral, and the
W sconsin Legislature have consistently enployed a broad
interpretation of the term "lottery," to include all ganmes of
prize or chance. See State ex rel. Tranpe v. Milterer, 234 Ws.
50, 289 N.W 600 (1940); Kayden Industries, Inc. v. Mirphy, 34
Ws. 2d 718, 150 N. W2d 447 (1967). See also Justice Prosser's
concurrence/ di ssent, 91170-71. Therefore, the Lac du Fl anbeau

court nerely followed the Wsconsin courts, Attorney Ceneral,
and legislature in concluding that the State was a regulatory
state because it authorized a state-operated |lottery.

In addition, Justice Prosser's analysis of IGRA is
over st at ed. Justice Prosser concludes that Congress clearly
intended to grant states the authority to limt Tribal gamng to
the sanme fornms of gamng activity conducted within the state.
Justice Prosser's concurrence/ di ssent, 19196- 205 (enphasis
added) . Yet, Congressional intent is not so clear. As Justice
Prosser correctly notes, sone Senators stated that they intended
| GRA to prohibit Tribal gam ng from exceeding the ganes allowed
for non-Indians in that state. 1d., 171196-98. However, Senator
Evans explained that 1 GRA was intended to transfer limted state
jurisdiction over Tribes. | GRA Hearing on S. 555, 100th Cong.
(1988) . Senator Inouye clearly enphasized the inportance of
preserving Tribal sovereignty and that any extension of state
jurisdiction nmust be |limted:

Indian tribes are sovereign governnments and exercise

rights of self-government over their lands and
menbers. This bill does not seek to invade or
di m nish that sovereignty . . . the comittee was

fully cognizant of the strenuous objections that would
be raised by tribes to any outright transfer of state
jurisdiction, even for the I|imted purposes of
regul ating class Il gam ng.
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186 We therefore conclude that the parties intended to
allow the conpacts to be anended, i ncluding authorizing
additional forns of Class IIl gam ng.

187 Justice Prosser, in his concurrence/dissent, contends:
"if state law prohibits a Cdass IlIl gamng activity, the
governor's power to negotiate that activity is circunscribed.”
Justice Prosser's concurrence/dissent, 91243 (citing Panzer, 271

Ws. 2d 295, 189). Justice Prosser summari zes his concl usion:

[ TIhe Wsconsin state governnent, including Wsconsin
governors, nmy agree to amendnents of gam ng conpacts
to add forns of gamng activity that are permtted by

state law 'for any pur pose by any per son,
organi zation, or entity,'" but nmay not add fornms of
gamng activity that are prohibited by state |aw for
al | purposes to all per sons, or gani zati ons, and
entities.

ld., 7107 (citations omtted).
188 Justice Prosser's argunents regarding the scope of
gamng are structurally unsound. Al t hough the Wsconsin

Constitution prohibits blackjack, slot nmachines, and video

| d. Justice Prosser's conclusion, therefore, is not the only
reasonabl e conclusion that can be drawn from the |egislative
debates regardi ng Congress's intent in passing | GRA

Moreover, if we were to conclude that Lac du Fl anbeau was
incorrectly decided, as Justice Prosser advocates, the State and
Tribes would have illegally authorized bl ackjack, slot nachines,
and video gamng machines in the Oiginal Conpacts, and the
Original Conpacts and 1998-99 extensions would be in violation
of the Wsconsin Constitution.
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gaming nmachines, art. 1V, sec. 24(6)(c),%® and even though
Justice Prosser and the Panzer mgjority conclude that the
Governor |lacks the authority to approve anendnents to the
Origi nal Conpacts that are "explicitly prohibited by the
Wsconsin Constitution," Justice Prosser's concurrence/dissent,
1240, Panzer, 271  Ws. 2d 295, 196, t hese  concl usi ons
conveniently neglect to nention that blackjack, slot nachines,
and video gam ng machines are also explicitly prohibited by the
Constitution.

189 The only way to conclude that the 1993 Anendnent
l[imts the scope of gam ng allowable under the Oiginal Conpacts
is to conclude that the 1993 Anmendnent applies to the Oigina
Conpacts.® Under the analysis proposed by Justice Prosser, if
the anendnent applies to the scope of gam ng, then bl ackjack,

slot machines, and video gamng nachines included in the

® The Wsconsin Constitution, as anended, reads, in
relevant part, "Except as provided in this section, the
| egislature may not authorize ganbling in any form" Ws.

Const. art. 1V, § 24. Clauses 3 through 6 |ist exceptions to
the broad prohibition, including: 1) bingo ganes operated by
charitable and religious organizations; 2) raffle ganes operated
by charitable and religious organizations; 3) pari-nutuel on-
track betting; and 4) the state-operated lottery. Id.
Furthernore, as amended, Clause 6 specifically defines the
state-operated lottery to exclude casino-style ganes, including
bl ackj ack, poker, roulette, <craps, keno, slot machines, and
video ganm ng. |d. (enphasis added).

69 See Justice Prosser's concurrence/dissent, 19240- 45;

Justice Roggensack's concurrence/dissent, 91288 (concluding that
al t hough the 1993 Anmendnent has no effect on the types of gam ng
conpacted prior to 1993 or the 1998-99 conpact extensions, the
1993 Anendnent precludes new types of ganes that were not
included in the Oiginal Conpacts or the 1998-99 extensions).
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Oiginal Conpacts are now unconstitutional. Yet, Justices
Prosser and Roggensack deem bl ackjack, slot machines, and video
gam ng machi nes, authorized under the Oiginal Conpacts, to be
lawful .® Simlarly, if the Amendment applies to the Origina
Conpacts, the addition of 800 slot machines to the Potawatom
Conmpact, and the decision to allow for the first tinme blackjack
ganes at the Potawatom Tribe's casino in Menononee Valley,
which were both included in the 1998-99 extensions, are
constitutionally prohibited forns of Class IIl gamng. Taken to
its logical conclusion, under the analysis proposed by Justice
Prosser's concurrence/di ssent, the Tribes cannot conduct these
ganes because they are now unconstitutional.

190 Either the Oiginal Conpacts are fully in force or
they are not—+t cannot be both ways. This court cannot, and
shoul d not, inpose the court's own values by deciding that sone
Class Il ganmes are not as substantial, and therefore protected
by the Oiginal Conpacts, and that other ganes are too
substantial to be protected.

191 Because we conclude that the Original Conpacts were
not invalidated by the 1993 Anendnment, and that the conpacts
have been lawfully extended, the Oiginal Conpacts are in full
force. The Oiginal Conpacts specifically contenplated anmendi ng

the conpacts, including the type of Class Ill ganes that can be

0 gee Justice Prosser's concurrence/dissent, 97106, 239;

Justi ce Roggensack's concurrence/ di ssent, 1288.
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conducted on Tribal land.” In addition, as this court has
previously stated, "if the provision of the constitution or the
| egislative act of a state" inpairs a substantial contractual
right, the constitutional provision or statute is "utterly void.
They are, for all the purposes of the contract which they

inpair, as if they had never existed." Peninsular Lead & Col or

Wrks v. Union Gl & Paint Co., 100 Ws. 488, 493, 76 N.W 359,

361 (1898). In other words, the law at the tinme the Oiginal
Conpacts were entered into controls the conpacts.’® The parties

negoti ated under the Lac du Flanbeau decision, under which all

Class Il ganmes were negotiable. Therefore, the Cass Ill ganes

that the State and Tribes agreed to in their conpact extension

" Each of the Conpacts states: "To the extent that State
law or Tribal ordinances, or any anendnents thereto, are
inconsistent with any provision of this Conpact, this Conpact
shall control."

Bad River Conpact 8 XXVI; Forest County Potawatom Comunity of
W sconsin Conpact 8 XXVI; Wnnebago [Ho-Chunk] Conpact § XXVII;
Lac Courte Oeilles Conpact 8§ XXVI; Lac du Flanbeau Conpact
8§ XXVI; Menom nee Conpact 8§ XXVII; Oneida Conpact 8§ XXVI; Red
Ciff Conpact 8 XXVI; Sokaogon Chippewa Conpact § XXVI; St.
Croi x  Chi ppewa Conpact 8§ XXVI; St ockbri dge- Munsee  Conpact
g8 XXVI.

2 See also Reserve Life, 108 Ws. 2d at 645-47; \Von
Hoffman, 71 U. S. at 550 ("[T]he laws which subsist at the tine
and place of the nmaking of a contract . . . enter into and form
a part of it").
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negotiations are lawful.” W withdraw any |anguage to the
contrary in Panzer that would Iimt the State's ability to
negotiate for Class Il ganes under the Original Conpacts.’™

192 Justice Roggensack criticizes this decision for
failing to follow Panzer in its entirety. She contends that
decisions of this court are final unless they are set aside on a
nmotion for reconsideration or overturned by a federal court on a
federal question. Justice Roggensack's concurrence/di ssent,
1286. Because Panzer concluded that the 2003 conpact extensions
were unconstitutional, she asserts that Panzer only left open
the question as to whether the types of ganes |lawfully conpacted
in 1991-92 retained their lawful status after 1993. 1d., 1290.
Justice Roggensack accuses the mmjority of surrendering the
judicial independence of the court to the denmands of the

Governor because we address the scope of gamng. 1d., 1286.

3 Justice Prosser asserts that this decision opens the door
to an explosion of gam ng. Concurrence/dissent, Y109. W share
Justice Prosser's concern regarding the potential for the

expansion of gaming in this State. However, it is up to the
Governor and the legislature to determne the amount of gam ng
as they see fit. Gam ng can be expanded only to the extent that
the State and Tribes negotiate for additional Class IIl ganes.
Therefore, the "explosion" will only expand as far as the State
and Tribes permt. This court cannot inpose its judgnment
regarding what Cass IIl games we believe the State should

al | ow. This would place the court in the activist position of
i mposing our policy judgnents over those of the Governor, the
| egi slature and the Wsconsin citizens. W refuse to do so.
This determnation is for the State and the Tri bes.

" See, e.g., Panzer, 271 Ws. 2d 295, 9193, 96.
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193 It is true that, in general, this court adheres to
stare decisis to maintain confidence in the reliability of court
deci si ons, pronote evenhanded, predi ct abl e, and consi stent
devel opnent of legal principles, and contribute to the actual
and perceived integrity of the Wsconsin judiciary. Johnson

Controls, Inc. v. Enployers Ins. of Wusau, 2003 W 108, 195,

264 Ws. 2d 60, 665 N.W2d 257 (citations omtted). However,
this court has also concluded that prior decisions should not be
perpetuated if they were wongly decided in the first place.
"W do nore damage to the rule of |law by obstinately refusing to
adm t errors, t her eby per pet uati ng i njustice, t han by
overturning an erroneous decision.” Id., 9100.

194 We again note that these contract inpairnment concerns
were explicitly left unresolved by this court in Panzer, 271
Ws. 2d 295, 1102. W find it disingenuous that sone nenbers of
the Panzer mpjority refused to reach the Contract d ause
it,75

analysis that was properly before and now criticize the

> See, e.g., Hlton v. DNR 2006 W 84,  Ws. 2d
Nw2d

When the Wsconsin Supreme Court elects to hear only
ten percent of the cases presented to it for review,
the public expects and deserves that the court "take
cases to decide the substantive issues presented and
provi de neani ngful analysis and gui dance on inportant
issues, not to avoid deciding them by judicially
created avoi dance doctrines."

Hlton, _ Ws. 2d __ , 154 (Prosser, J. concurrence) (quoting
Patience D. Roggensack, Elected to Decide: Is the Decision-
Avoi dance Doctrine of G eat Wight Deference Appropriate in this

Court of Last Resort?, 89 Marq. L.Rev. 541, 544 (2006)).
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Dairyland nmmjority opinion for deciding the issue. Thi s
deci sion has nothing to do with maki ng one Governor | ook bad and
anot her Governor |ook good.’® W have sinply reached the issue
| eft unresolved by this court in Panzer.
V

195 Upon examning the inpairnment of contracts issues
raised by the 1993 Amendnent to the Wsconsin Constitution with
regard to the Oiginal Conpacts between the State and Tribes, we
conclude that the 1993 Anmendnent to Article IV, Section 24 of
the Wsconsin Constitution did not invalidate the Oiginal
Conpacts. Because the Oiginal Conpacts contenplated extending
and anending the scope of Indian gamng, the parties' right of
renewal is constitutionally protected by the Contract C auses of
the United States and Wsconsin Constitutions; and anmendnents to
the Oiginal Conpacts that expand the scope of gamng are

i kewi se constitutionally protected by the Contract C auses of

W also note that the petitioners in Panzer initially
conceded that the Contract C ause precluded invalidating a pre-
exi sting contract:

Petitioners do not claim that the 1993 Constituti onal
Amendnent invalidated any conpact in place at that

tinme. This is not an issue in this case in part
because Wsconsin, under the Inpairnment of Contracts
Clause of the U S Constitution Art. I, 8 10 cl. 1,

| acks authority to invalidate an existing agreenent.

Page 31 of Brief-in-chief of Petitioners Mary E. Panzer, John G
Gard and Joint Commttee on Legislative Organization, filed in
Panzer, 271 Ws. 2d 295 (dated Cctober 22, 2003).

® Conpare Justice Roggensack's concurrence/dissent, 9294-
298.
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the Wsconsin and United States Constitutions. Therefore, we
affirmthe order of the circuit court. Accordi ngly, gam ng can

be expanded to the extent that the State and Tribes negotiate

for additional Class IIl ganes. W wthdraw any |anguage to the
contrary in Panzer that would Iimt the State's ability to
negotiate for Class IIl ganes under the Original Conpacts.’’

By the Court.—Fhe order of the circuit court for Dane

County is affirnmed.

" See, e.g., Panzer, 271 Ws. 2d 295, 9193, 96.
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196 N. PATRI CK CROCKS, J. (concurring). Wiile | join
the majority, | wite separately to reaffirm the conclusions

reached in our dissent in Panzer v. Doyle, 2004 W 52, 271 Ws.

2d 295, 680 N W2d 666 (Abrahanson, C J., Bradley, J. and
Crooks, J. dissenting), as well as ny position in Dairyland

G eyhound Park, Inc. v. Doyle, 2004 W 34, 270 Ws. 2d 267, 677

N. W2d 275.

197 Qur conclusions in Panzer are equally valid wth
regard to the case before us today. First, "[while the
amendnment to Article IV, 8 24 did change Wsconsin's law wth
respect to gamng, it did not affect the conpact before us.”
Panzer, 271 Ws. 2d 295, 9206 (Abrahanson, C J., Bradley, J. and
Crooks, J. dissenting). In fact, the legislative history nakes
clear that Article IV, Section 24 of the Wsconsin Constitution
was neither intended to apply, nor had the effect of applying,
to then existing Indian gam ng conpacts. See mgjority op.,
1936, 44, 49, 66.

198 Second, as we determined in our dissent in Panzer,
"the CGovernor properly exercised his power pursuant to
Ws. Stat. § 14.035" both in entering into the Oiginal
Conmpacts, as well as negotiating the 1998 and 2003 anendnents.
Panzer, 271 Ws. 2d 295, 1124. As we explained in that case "as
long as a conpact does not contravene a statute or
constitutional provision, the governor may enter into it under

Ws. Stat. 8 14.035, enbracing those conditions and provisions
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the governor deens wll best pronote the interests of the
government." 1d., Y153.

199 Third, in Panzer we concluded that an application of
the 1993 constitutional anendnent to the conpacts would
"substantially inmpair the contractual relationship between the
State and the Tribe and violate the inpairnent of contracts
cl ause. " Id., 91256. The clear |anguage of the conpacts
denonstrated that the parties intended to be bound by the |aws
of Wsconsin as they existed in 1992. Id., 1194. "Regar dl ess
of future laws or amendnents to preexisting |laws, the parties
agreed to let the ternms of the conpact control their
relationship." 1d.

7100 "At the tine the parties entered into the conpact, all
Class Ill ganes could be negotiated for and were permtted under
the conpact.” Id., 91195. As our Panzer dissent explained,
because the state was permtted to negotiate with respect to
Class IIl ganmes, "any attenpt to read Article 1V, 8 24 as
altering the types of ganes that nmay be negotiated for under the
conpact would inpair the conpact to which the parties agreed,
and would, therefore, run afoul of the United States and
W sconsin constitutional cl auses agai nst i mpai r ment of
contract." 1d., Y2009.

101 Qur reasoning and conclusions in Panzer are consistent
with the magjority's holding in the case at bar. Utimately we
conclude, as we did in our Panzer dissent, that Article 1V,
Section 24 of the Wsconsin Constitution does not apply to then

existing Indian gamng conpacts, that the Governor properly
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exercised his authority to enter into the Oiginal Conpacts, and
negotiate the anendnents in both 1998 and 2003, and that any
application of the 1993 constitutional amendnent to the conpacts
violates both the state and federal inpairnment of contracts
clause. 1d., 11 124, 256.

1102 For the aforenentioned reasons, | join the mjority
opinion, reaffirm our conclusions in our Panzer dissent, and
respectfully concur.

1103 I am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this concurrence.
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1104 DAVID T. PRCOSSER, J. (concurring in part, dissenting
in part). In Panzer v. Doyle, 2004 W 52, 271 Ws. 2d 295, 680

N. W2d 666, this court was asked to review four anendnents to
the 1992 gami ng conpact between the State of Wsconsin and the
Forest County Potawatom Comunity. The court concluded that
three of the amendnents were invalid. At the same tinme, the
court upheld the original gam ng conpact and, by inplication, 10
simlar gam ng conpacts; and it inmplied that a 1993
constitutional amendnent restricting ganbling in Wsconsin did
not inpair these conpacts or bar their extension.® In this case,
petitioner seeks a definitive interpretation of the 1993
constitutional amendnment, asking explicitly whether the Governor
has authority to anend or extend Indian gam ng conpacts to all ow
forms of ganbling that are prohibited under Wsconsin | aw.

1105 My concl usions are as foll ows.

1106 First, the Wsconsin state governnent, i ncl udi ng
W sconsin governors, have not violated and wll not violate
Article 1V, Section 24 of the Wsconsin Constitution by
extending the Oiginal Conpacts, so that Wsconsin Indian tribes
may engage in the sane fornms of gamng activity that they
negotiated in their original conpacts. Consequently, Wsconsin
governors are not obligated to nonrenew these gam ng conpacts.

In this regard, the majority opinion is correct.

! For an extensive discussion of Panzer v. Doyle, 2004 W
52, 271 Ws. 2d 295, 680 N W2d 666, see Janes J. Waw zyn,
Panzer v. Doyle: Wsconsin Constitutional Law Deals the Governor
A New Hand, 89 Marq. L.Rev. 221 (2005).

1
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1107 Second, the Wsconsin state governnent, i ncluding
W sconsin governors, may agree to anendnments of gam ng conpacts

to add gamng activities that are permtted by state law "for
any purpose by any person, organization, or entity," 25 U S. C
§ 2710(d)(1)(B), but my not add gamng activities that are
prohibited by state law for all purposes to all persons,
organi zations, and entities. W sconsin governors have no
authority to approve new gamng activities that are prohibited
by Article 1V, Section 24 of the Wsconsin Constitution or state
crimnal |aw

1108 Third, the mpjority's determnation that the 1993
amendnment to Article IV, Section 24 had no effect whatever on
the 11 original Indian gamng conpacts is mstaken; and its
hol ding that Wsconsin governors have power, by virtue of the
conpacts, to amend the conpacts to add any gam ng activities not
prohibited by federal Ilaw, contradicts both the Wsconsin
Constitution and federal |aw.

1109 The nmjority opinion is far-reaching. It involves
much nore than overruling portions of the Panzer decision and
giving Wsconsin tribes the right to play poker, roulette,
craps, and keno at their casinos in Indian country. The opinion
could lead to an expl osion of new gam ng activities.

1110 The nmjority concludes that a governor's source of
authority to negoti ate new gam ng anmendnent s is not
Ws. Stat. 8 14.035 but rather the provisions in existing gam ng
conpacts buttressed by the inpairnment of contracts clauses of

the United States and Wsconsin Constitutions. Under this
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anal ysis, a governor's authority is not limted by the Wsconsin
Constitution or state crimnal |aw This determ nation wll
permt Wsconsin governors to negotiate and approve such nmajor
ganbl i ng expansions as off-track pari-nutuel betting, betting on
sporting events, jai alai, and all banking card ganes, which are
barred by the Wsconsin Constitution but not prohibited by
federal |aw

111 If the majority's determnation that the Wsconsin
Constitution does not check a governor's power to negotiate
gam ng conpacts is correct, then the nmgjority has overrul ed, sub
silentio, Panzer insofar as it declared invalid the 2003
duration amendnent and the 2003 anmendnent waiving sovereign
i mmunity. Three of the four menbers of the mpjority supported
t hese anmendments in their Panzer dissent.

112 This partial dissent requires a full explanation. In
offering this explanation, | believe it is essential to
understand the history of Article 1V, Section 24 and events
leading up to this Ilitigation. As sociol ogi st Robert N sbet
once observed, "W cannot know where we are, nuch |ess where we
are going, until we know where we have been.™

1113 To assist the reader, ny dissent is organized under

the foll ow ng headi ngs:

l. Met hodol ogy for Interpreting the Wsconsin
Constitution

1. Interpreting Article 1V, Section 24 as
Created in the 1848 Constitution

[1l. Interpreting Article 1V, Section 24 as
Amended in 1987
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V. The United States District Court's Decision
in the Lac du Fl anbeau Case

V. The Legislative Response to the Lac du
Fl anbeau Deci si on

VI. Interpreting Article 1V, Section 24 as
Amended in 1993

VIl. The Effect of Article IV, Section 24 on
I ndi an Gam ng

| . METHODOLOGY FOR | NTERPRETI NG THE W SCONSI N CONSTI TUTI ON
1114 This court interprets provisions of the Wsconsin

Constitution de novo. Thonpson v. Craney, 199 Ws. 2d 674, 680,

546 N W2d 123 (1996) (citing Polk County v. State Pub

Def ender, 188 Ws. 2d 665, 674, 524 N W2d 389 (1994)). Qur
nmet hodology in interpreting a constitutional provision is not
identical to our nethodology in interpreting a statute. In
interpreting a statute, the court focuses on "statutory neani ng"

as opposed to "legislative intent." See State ex rel. Kalal v.

Circuit Court for Dane County, 2004 W 58, ¢{136-52, 271

Ws. 2d 633, 681 N W2d 110. In doing so, the court relies
heavily on "intrinsic" sources such as the words of the statute,
including dictionary definitions, plus statutory context, scope,
and pur pose. As a rule, Wsconsin courts do not consult
"extrinsic" sources of statutory interpretation unless the
statute is anbiguous, id., 950, although extrinsic sources may
be used to confirmor verify plain statutory meaning. [1d., 951.
The plain nmeaning rule of statutory interpretation prevents
courts from tapping legislative history to show that an

unanbi guous statute is anbi guous. 1d.
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115 Qur nethodology in interpreting a constitutional
provi sion envisions nore intense review of extrinsic sources
than our nethodology in statutory interpretation. The court has

expl ai ned that:

The purpose of <construction of a constitutional
[provision] is to give effect to the intent of the
framers and the people who adopted it; and it is a
rule of construction applicable to all constitutions
that they are to be construed so as to pronote the
objects for which they were franmed and adopt ed.

State v. Cole, 2003 W 112, 910, 264 Ws. 2d 520, 665 N. W2d 328

(quoting Kayden Indus., Inc. v. Mrphy, 34 Ws. 2d 718, 729-30,
150 N. W 2d 447 (1967)).

1116 The reasons we enploy a different nmethodology for
constitutional interpretation are evident. Consti tuti onal
provi sions do not becone law until they are approved by the
people. Voters do not have the sane access to the "words" of a
provision as the legislators who framed those words; and nost
voters are not famliar with the debates in the legislature. As
a result, voters necessarily consider second-hand explanations
and discussion at the tine of ratification. In addition, the
meani ng of words nmay evolve over time, obscuring the original
meani ng or purpose of a provision. The original nmeaning of a
provision mght be lost if courts could not resort to extrinsic
sour ces. Finally, interpreting a constitutional provision is
likely to have a nore lasting effect than the interpretation of
a statute, inasnuch as statutory |anguage can be nore easily

changed than constitutional |anguage. Thus, it is vital for
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court decisions to capture accurately the essence of a
constitutional provision.
117 Agai nst this background, our traditional nethodol ogy?
on constitutional interpretation may be restated as foll ows:
1. Courts should give priority to the plain meaning
of the words of a constitutional provision in the context used.

Buse v. Smth, 74 Ws. 2d 550, 568, 247 N.W2d 141 (1976). The

plain nmeaning of the words is best discerned by understanding
their obvious and ordinary neaning at the tine the provision was
adopted, taking into account other (especially contenporary)

provisions of the constitution. See State ex rel. Bare .

Schinz, 194 Ws. 397, 403-04, 216 N.W 509 (1927).

2 Thi s nmet hodol ogy was summarized by Justice Connor T.
Hansen in Buse v. Smth, 74 Ws. 2d 550, 568, 247 N W2d 141
(1976) :

In its interpretation of constitutional
provisions this court is conmtted to the nethod of
analysis utilized in Board of Education v. Sinclair,
[65 Ws. 2d 179, 222 N.W2d 143 (1974)]. The court
wll view

(1) The plain nmeaning of the wrds in the
cont ext used;

(2) The hi stori cal anal ysi s of t he
constitutional debates and of what practices were in
existence in 1848, which the court nay reasonably
presune were also known to the franmers of the 1848
constitution . . . and

(3) The earliest interpretation of [the] section
by the legislature as manifested in the first |aw
passed followi ng the adoption of the constitution.

ld. (citations omtted).
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2. Courts may view the "historical analysis of the
constitutional debates and of what practices were in existence
in 1848 which the court nay reasonably presune were also known
to the framers of the 1848 constitution.” Id. This principle
permts courts to consider the debates surroundi ng anendnents to
the constitution and the <circunstances at the tinme these
anendnents were adopt ed. W have said that courts may exani ne
“"the history of the tines,” neaning not only the |egislative
hi story of a provision (including word changes in the drafts of
anendnents) but also "the state of society at the time," wth
speci al enphasis on the "practices and usages”" then in
exi stence, so as to identify the concerns the provision sought

t o addr ess. See Bd. of Educ. v. Sinclair, 65 Ws. 2d 179, 184,

222 N.W2d 143 (1974) (quoting State ex rel. Zinmernan V.

Danmann, 201 Ws. 84, 89, 228 N.W 593 (1930)). These concerns
are often illumnated by contenporary debates and expl anations
of the provision both inside and outside |egislative chanbers.

3. Courts may scrutini ze t he earl i est
interpretations of the provision by the legislature as
mani fested in the first |aws passed follow ng adoption of the

provision. Buse, 74 Ws. 2d at 568 (citing Payne v. Racine, 217

Ws. 550, 259 N.W 437 (1935)). Legislation that inplenents a

constitutional provision is thought to be a fair gauge of

contenporary interpretation and is entitled to great deference.
1118 The net hodol ogy stated here is the nethodology | wll

enploy in interpreting Article IV, Section 24 as it was created
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in 1848, as it was anended in 1987, and as it was anended again

in 1993.

I'1. I NTERPRETI NG ARTI CLE 1V, SECTI ON 24 AS CREATED
I N THE 1848 CONSTI TUTI ON

1119 Article 1V, Section 24 originated in the Wsconsin
Constitution of 1848.° The original provision was not intended
to cover all forns of ganmbling. This conclusion is based on the
| anguage of the provision, the purpose of the provision, and the
historical context of the provision, including |legislative
activity before and after the provision was adopted.

1120 First, we focus on the words. Noah Webster's An
Anerican Dictionary of the English Language (1828) defined

"lottery" as follows:

1. A schenme for the distribution of prizes by
chance, or the distribution itself. Lotteries are
often authorized by l|law, but many good nen deem them
immoral in principle, and alnost all nen concur in the
opinion that their effect are pernicious.

2. Al | ot nment.
Noah Webster, An Anerican Dictionary of the English Language

(1828) (unpagi nated).*
1121 "A schenme for the distribution of prizes by chance"
does not inplicate all schemes or all games that involve prize,

chance, and consideration. For instance, in Wbster's 1853

31n its original form Article IV, Section 24 provided:
"The legislature shall not authorize any lottery, or grant any
di vorce."

“ See also Noah Wbster, An Anmerican Dictionary of the
Engl i sh Language 677 (1853).
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di ctionary, Noah Whbster, An Anmerican Dictionary of the English

Language (1853), Webster defined "ganbling" and other terns:

Ganble: "To play or gane for noney or other stake.”
Webster, supra 492.°

Ganbl ing: "Gaming for nmoney." \Webster, supra 492.°

Gaming: "The act or art of playing any ganme, in a
contest for a victory, or for a prize or stake.”

2. "The practice of using cards, dice, billiards, and
the like, according to certain rules, for wnning
money, &c." \Webster, supra 493.°

Roul ette: "A gane of chance, in which a small ball is
made to nove round rapidly on a circle divided off
into red or black spaces, and as it stops on the one
or the other, the player wins or |oses." Webst er,
supra 965.

Webster did not use the word "lottery” in these definitions. He

did not use "lottery" and "gam ng" interchangeably. |In 1848, as
now, people did not associate dice and billiards with a lottery.
Moreover, in the md-1800s, other fornms of gamng were not

"often authorized by law, " although sone ganbling was not
prohi bi t ed. Thus, Douglas Farnsley was correct when he wote
"I'n common usage a lottery is synonynous with a raffle, and in
Wsconsin law the termis usually given this neaning." Douglas

Charles Ellerbe Farnsley, Ganbling and the Law. The Wsconsin

Experience, 1848-1980, 1980 Ws. L. Rev. 811, 812.

® See also Noah Webster, An Anerican Dictionary of the

Engl i sh Language (1828) (unpagi nated).

°1d.
7 d.
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1122 Second, we examne the historical context. Most
states adopted anti-lottery anendnments or |egislation because of
notorious scandals involving lotteries, including the G and
Nat i onal Lottery authorized by Congress. Panzer , 271
Ws. 2d 295, 7.8 Farnsley explains that:

Following the Revolutionary War, nost states had
relied heavily on lotteries as a neans of financing
public works and supporting institutions such as
or phanages and hospitals. These states had also
aut hori zed various philanthropic organi zati ons such as
churches and universities to conduct lotteries.
States and organizations had wusually relied upon
managenent conpanies to conduct the lotteries. The
conpanies would then turn over a percentage of the
profits to the sponsor. Thus, while the lotteries may
have been fundraising schenes for the sponsor, they
were comercial ganbling in relation to the managenent

company. In 1833, Pennsylvania, Massachusetts, and
New York had abolished lotteries due in |arge neasure
to f raudul ent practices by lottery managemnent
conpani es. Many other states followed their |ead.
Prior to the War Between the States all but three
states had barred lotteries. The drafters of

Wsconsin's Constitution acted within this historica
context in banning lotteries.

Farnsl ey, supra, at 854 (enphasis added).

1123 Farnsley's observation about "historical cont ext "
explains why the "lottery"” provision is contained within Article
| V. Article IV is the constitutional article on "Legislative"
power . It is a fundanental precept of state constitutional |aw
that state legislative power is plenary in nature. Cutts v.

Dep't of Pub. Welfare, 1 Ws. 2d 408, 416, 84 N.W2d 102 (1957).

8 John Scarne, Scarne's New Conplete Guide to Ganbling 150,
152 (1974); see also Cdark v. Washington, 12 \Weat. 40, 25 U S
40 (1827).

10
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The W sconsin Constitution does not grant |egislative power:?® it

limts legislative power or directs how | egislative power should

be exercised. In 1848 Article 1V, Section 24 ("The |egislature
shall not authorize any Ilottery, or grant any divorce")
contained two specific |limtations on |legislative power, not

moral pronouncenents on ganming and divorce. *°
124 The New York Constitution of 1846 often served as a
model for the Wsconsin drafters.' Article I, Section 10 of

that constitution provided that, "No Ilaw shall be passed

® "We suppose it to be a well-settled political
principle that the constitution of the state is to be
regarded not as a grant of power, but rather as a
[imtation upon the powers of the |legislature, and
that it is conpetent for the legislature to exercise
al | | egi sl ative power not f or bi dden by t he
constitution or delegated to the general governnent,
or prohibited by the constitution of the United
States."

Cutts v. Dep't of Pub. Wlfare, 1 Ws. 2d 408, 416, 84
N. W2d 102 (1957) (quoting Bushnell v. Beloit, 10 Ws. 195, 225
(1860)) .

10 The Tri-Weekly Express (Madison, Wsconsin) of January 8,
1848, carried part of the convention debate about the "divorce"
| anguage in Article IV, Section 24. The paper reported that
Edward Whiton, later chief justice of this court, supported the

prohi bition on | egi sl ative di vor ces, i ndi cating t hat
| egi sl atures frequently granted divorces on ex parte evidence or
on no evidence at all. Witon related an instance of a nan and

wife who had lived together nmany years having been divorced,
wi thout their knowl edge or w sh, upon the petition of various
i ndi vi dual s. "He said the courts by our |aw have discretionary
power . " The Attainnment of Statehood 439 (Mlo M Quaife, ed.
1928). The constitutional provision on divorce was grounded in
concern about |egislative abuse in granting divorces, not
outright opposition to divorce.

1 See, e.g., Attorney Gen. ex rel. Schantz v. Brunst, 3
Ws. 689 [*787], 692 [*790] (1854).

11
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abridging the right of the people peaceably to assenble and
petition the government . . . nor shall any divorce be granted,
otherwise than by due judicial proceedings; nor shall any
|ottery hereafter be authorized or any sale of lottery tickets
allowed within this state.” The 1846 New York Constitution
linked the |egislative proscription on authorizing "any lottery"

to the legislative proscription on granting "any divorce,"?*?

as
did the 1848 W sconsin Constitution.

1125 What is especially significant about this probable
source of Article 1V, Section 24 is that the New York lottery

provi sion was construed in Reilly v. Gray, 28 N.Y.S. 811 (1894),

not to apply to betting on horse races. The court explained the

pur pose of the New York provision:

For many years prior to 1821 there had existed
laws for the prohibition of all lotteries other than
such as should be authorized by the Legislature. The
Legi sl ature, however, had by special acts authorized
themto such an extent as to call for a constitutional
pr ohi bi tion. Evidently it was not deened wise to
trust the Legislature on the subject.

. It seens . . . very clear that it was not
t he i ntention of t he framers of t he
Constitution . . . in the use of the word "lottery,"

to include in it the subject of betting as then
prohi bited by statute. They were distinct subjects
upon the statute book and in the public mnd, and, if
the design had been to cover both, they would have
been naned.

12 The same linkage is found in the 1845 Louisiana
Consti tution. Under Title VI (General Provisions) of the 1845
Constitution, Article 116 provided: "No lottery shall be
authorized by this State, and the buying or selling of lottery
tickets within this State, is prohibited." Article 117 then
added: "No divorce shall be granted by the Legislature.”

12
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Id. at 815 (citation omtted).

1126 There is no record of discussion at Wsconsin's
Constitutional Convention about the "lottery" |anguage. The
absence of controversy suggests that the framers were borrow ng
old concepts from New York and other states rather than
ori gi nati ng new ones. 3

1127 Farnsley's wuse of the word "authorize”™ in his
hi storical explanation matches the constitutional [|anguage in
Article 1V, Section 24. Farnsl ey, supra, at 854. This word
inplies that the Wsconsin framers had a specific concern about
official legislative authorization of lotteries, as opposed to a
broad concern about all ganbling. The legislature had anple
police power to regulate or prohibit all ganbling. Thus, the

purpose of the constitutional provision was to deny our

13°'A recent treatise on the Mryland State Constitution
descri bes the Maryl and parallel:

Maryland's history mrrors the national trend. The
original 1776 Maryland Constitution did not nention
|otteries although lotteries to raise funds for |oca
government projects were conmnon. Under these lottery
grants, the General Assenbly would nanme specific
i ndividuals who were required to post bond and conduct
the lottery to raise a stated anount. As early as
1817, the legislature began to try to regulate the
proliferation of lottery grants. Constitutiona
anmendnents in 1835 and 1840 provided for the phasing-
out of state lottery grants. The 1851 constitution
prohibited lottery grants and provided for a phase-out
of existing lottery grants suggesting that the
previ ous anmendnent was i neffective in banni ng
lotteries.

Dan Friedman, The Maryland State Constitution, A Reference
Gui de 120 (2005).

13



No. 2003AP421.dtp

| egislature the authority to give its inprimatur to lotteries as
a source of government or private revenue because so many
lotteries had proven to be unreliable or corrupt. |Id.

1128 Third, building on the second point, the |anguage in
cont enporaneous state constitutions alnost always included
| anguage on lottery "tickets," indicating mass participation as
opposed to participation by a small nunber of people. For
i nst ance, Article 12, Section 6 of the 1835 M chigan
Constitution provided: "The |egislature shall not authorize any
lottery nor permt the sale of lottery tickets." Article 1V,
Section 29 of the 1846 Ilowa Constitution stated: "No lottery
shall be authorized by this State, nor shall the sale of lottery
tickets be allowed.”™ The 1849 California Constitution provided
in Article IV, Section 19 that "No lottery shall be allowed by
this State, nor shall the sale of lottery tickets be allowed."
The 1859 Kansas Constitution (Article 15, Section 3) declared
that "Lotteries and the sale of lottery tickets are forever

prohi bited. "

Y This lottery provision did not bar other types of
ganbling in such frontier towns as Dodge City. According to a
Septenber 1, 1877, article in the Dodge City Tines, "Gnbling
ranges from a ganme of five-cent chuck-a-luck to a thousand
dol | ar poker pot. Not hing is secret, but with open doors upon
the main street the ball rolls on wuninterruptedly.” See
wWwwv. spart acus. school net . co. uk/ WModge. ht m

This is not a trivial point. Casino-type ganbling was
wi despread on riverboats and in nuch of the West during parts of
the 19th Century, notwi thstanding Jlottery prohibitions in
i ndi vi dual states. The famliar inmage of ganbling in old west
saloons is not a fignment of nodern inmagination.

14
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1129 In 1870 a revised Illinois Constitution provided in
Article 1V, Section 27: "The GCeneral Assenbly shall have no
power to authorize |lotteries or gift enterprises, for any
pur pose, and shall pass laws to prohibit the sale of lottery or
gift enterprise tickets in this State[.]" (Enphasi s added.)
The Illinois Constitution shows that nore than 20 years after
the Wsconsin Constitution was adopted, our neighbors to the
south saw lotteries as a specific formof ganbling that utilized
tickets.

1130 The Loui si ana Constitution of 1921 is al so

instructive. Article XIX, Section 8 provided:

Ganbling is a vice and the Legislature shall pass
| aws to suppress it.

Ganbling in futures on agricultural products or
articles of necessity, where the intention of the
parties is not to mnmake an honest and bona fide
delivery, is declared to be against public policy; and
the Legislature shall pass |laws to suppress it.

Lotteries and the sale of Ilottery tickets are
prohibited in this State.

1131 The 1921 Louisiana Constitution drew an explicit
distinction between lotteries and other fornms of ganmbling. This
distinction is underscored by the self-executing provision on
lotteries (but not other ganbling) and the reference to "lottery
tickets.” The reference to tickets was a nearly uniform pattern
in the states, especially at the time the Wsconsin Constitution
was adopt ed. The fact that the Wsconsin Constitution did not
refer to "lottery tickets" in 1848 should not be interpreted as
a departure fromthat pattern, at |east w thout sone evidence to

support such an interpretation.
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1132 Finally, t he experience out si de W sconsin is
consistent with the experience in Wsconsin. Pr e- st at ehood
territorial legislation governing gamng tables and ganbling

devices did not address |lotteries; post-statehood |egislation
di stingui shed between lotteries and other forns of gamng.?*®
Panzer, 271 Ws. 2d 295, 7.'°

1133 In his Jlaw review article, Farnsley notes that
Ws. Stat. ch. 138 8 1 (1849) "uses the term 'lottery' in its
l[imted sense." Farnsl ey, supra at 855 n.225. He quotes

Section 1 as foll ows:

Every person who shall set up or pronote any
|ottery for nmoney . . . and every person who shall aid
either by printing or witing, or shall in any way be
concerned in setting up, managing or draw ng any such
|ottery, or who shall in any house, shop or building
owned or occupied by him. . . knowingly permt the

setting up, managing or drawing any such lottery, or

15 At the First Session of the Legislative Assenbly of the
Territory of Wsconsin, the territorial |egislature approved an
act to prevent and punish ganbling. Ch. 65, Laws of the
W sconsin Territory, First Session (approved Jan. 18, 1838). The
act provided crimnal penalties for setting up, keeping, and
permtting any gamng table or ganbling device or betting noney
at any gamng table, but it made no reference to lotteries. The
1839 Statutes of Wsconsin contain "An Act to provide for the
puni shment of offences against public policy.”" Statutes of the
Territory of Wsconsin 363-65 (1839). The first seven sections
of this act deal with lotteries, while sections 8, 9, and 10
deal with other fornms of gamng. This legislation was carried
over after statehood. Chapter 138, "O Ofences Against Public
Policy," Revised Statutes of the State of Wsconsin 705-07
(1849). In these early statutes, table ganmes such as faro, "E
O " and roulette were treated differently fromlotteries. 1d.

8 For a discussion of the history of Wsconsin's lottery,
see Dan Ritsche, Wsconsin Legislative Reference Bureau, The
Evol ution of Legalized Ganbling in Wsconsin, Research Bulletin
00-1 (May 2000) (hereinafter Ritsche).
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the sale of any lottery ticket, or share of a
ticket .

In other words, the first |aw passed by the legislature
followwng the adoption of the constitution spoke of lotteries
and "lottery tickets,” and of a "drawing," all signifying a
l[imted scope to the term Moreover, the Index to the 1849
statutes «clearly distinguishes lotteries from betting and
gam ng. The two subjects appeared under different headings in
the index and on different pages in the statutes.

134 There is no reference to betting on horse races in the
1849 st at utes. According to Farnsley, the legislature first
acted in 1878 to halt ganbling at racetracks (Ws. Stat. 8§ 1779
(1878)), and in 1885 to halt ganbling at | ocal fairs
(Ws. Stat. § 1463 (1889)).'" Farnsley, supra, at 857. Thus,
Richard Current was able to wite: "By 1857 horse racing and
betting on the horses were well established, at least in sone

parts of the state.” Richard N. Current, 1l The Hi story of

Wsconsin 128 (1976). Betting on horses at racetracks and | oca
fairs would not have been possible if the public had understood
Article 1V, Section 24 as a ban on all ganbling.

1135 The distinction between |lotteries and the Dbroader
terms "gamng" and "ganbling" is also found in early court

deci si ons. For instance, in State v. Lewis, 12 Ws. 483 [*434]

(1860), the defendant was indicted "for permtting gamng wth
cards for gain upon his premses.” |d. at 483 [*434] (enphasis

added) . The decision discusses cards as gamng devices and it

17 See Ritsche, supra, at 5-6 (discussing the history of on-
track betting in Wsconsin).
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menti ons euchre, poker, faro bank, and roulette but never uses
the word "lottery."

1136 The first case to use the word "lottery” was Lenon v.
Grosskopf, 22 Ws. 427, 99 Am Dec. 58 (1868).'® It involved a
di spute between the owner of a "lottery schene in the city of
Chicago” and his agent in MIwaukee. The "defendant was

enpl oyed by the plaintiff to sell [ ] lottery tickets, receive

and retain the noney for themuntil he becane satisfied that the
drawing of the prizes in the schene was fairly conducted, and
then account to the plaintiff." Id. at 431 (enphasis added).
The court's decision nakes no reference to "gamng" or
"ganbling."

1137 Finally, in a third case, we see this court use the
words "lottery" and "gamng" in the sane opinion. Sperry &

Hut chinson Co. v. Wigle, State Dairy & Food Commir, 166 Ws.

613, 166 N.W 54 (1918) ("Trading Stanp cases"). The issue
presented was the constitutionality of state legislation
prohibiting the use of trading stanps except for stanps having
cash val ue. The court wupheld the legislation as a proper
exercise of the police power. It did not cite Article 1V,

Secti on 24. Rather, it cited Rast v. Van Deman & Lewis Co., 240

U S. 342 (1916), and sai d:

[T]he court held that the schene and practice of
issuing such trading stanps in connection with the
conduct of a lawful business . . . and the redenption
thereof in articles of nmerchandise or premuns in
addition to the articles sold is attended with evil

18 See al so Everingham v. Meighan, 55 Ws. 354, 13 NW 269
(1882).
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and pernicious consequences, which have a tendency to
affect the general welfare simlar in effect to the
evils attending a "lottery" and "gam ng."

Sperry & Hutchinson, 166 Ws. at 622-23 (enphasis added). The

court also approvingly quoted Rast: "This may not be called in
an exact sense a 'lottery," may not be called "gamng' ; it my,
however, be considered as having the seduction and evil of
such . ." Sperry & Hutchinson, 166 Ws. at 623-24 (quoting

Rast, 240 U.S. at 365) (enphasis added). The use of trading
st anps i nvol ved t he el enent s of prize, chance, and
consideration, but trading stanps did not fall wthin the
|ottery statute. The prohibition of these stanps required
specific |egislation. Thus, in 1916 this court acknow edged
that "lottery" was not an all-inclusive termfor "gam ng."

1138 To sum up, after reviewng relevant 19th Century and
early 20th Century material, | find no evidence that the franers
of the 1848 Wsconsin Constitution and the people who adopted it
intended to ban all forms of ganbling by approving Article 1V,
Section 24. They intended to prevent the legislature from
authorizing a particular nmass participation form of ganbling
that had frequently been used as a source of public and private
revenue. The historical context shows that the provision
requires a limting interpretation.

I'11. I NTERPRETI NG ARTI CLE 1V, SECTION 24 AS AVENDED | N 1987

1139 Article 1V, Section 24 was anmended three tines between
1848 and 1986. The first anendnent (1965) permitted certain
kinds of pronotional contests by excluding such actions as
watching a television program filling out a coupon, or visiting

a nercantile establishment from consideration "as an el enent of
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a lottery.™ The second anendnent (1973) authorized charitable
bi ngo. The third anmendnent (1977) authorized charitable
raffles.

1140 In 1987 the constitution was amended twice nore to
authorize pari-nutuel on-track betting and a state operated
|ottery. In interpreting the latter provision, we begin wth

the words. The 1987 lottery anendnent provided:

(6) The legislature may authorize the creation
of a lottery to be operated by the state as provided
by |aw. The expenditure of public funds or of
revenues derived from lottery operations to engage in
pronotional advertising of the Wsconsin state lottery
i s prohibited. Any advertising of the state lottery
shall indicate the odds of a specific lottery ticket
to be selected as the winning ticket for each prize
anmount offered. The net proceeds of the state lottery
shall be deposited in the treasury of the state, to be
used for property tax relief as provided by |aw

1141 The wording of subsection (6) was consistent with ny

interpretation of subsection (1). Not wi t hst andi ng the genera
bar in subsection (1) on legislative authorization of "any
lottery,” subsection (6) gave the legislature authority to

permt a single sponsor—the state—to create, operate, and
advertise a lottery with multiple prizes. Peopl e could nake
thensel ves eligible for these prizes by purchasing "tickets."
To be fair, however, the state lottery was required to advise
people of "the odds of a specific lottery ticket to be selected
as the winning ticket for each prize anmount offered.” For the
state, the overriding purpose of the lottery was the generation

of revenue "for property tax relief as provided by law" The
prof essionalism and public scrutiny given to state operation of

the lottery woul d protect people from m snmanagenent or fraud.
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142 In 1987 the word "lottery” in subsection (6) gave no
hint of applying to every ganbling enterprise involving prize,
chance, and consi derati on.

143 In interpreting the amendnent, we are expected to
consider the history of the times. By 1987 three of Wsconsin's
nei ghboring states—M chigan, Illinois, and |owa—had approved
and started up lotteries |like Wsconsin's. M nnesota was soon
to follow At least 26 states had established state lotteries
bef ore W sconsin acted.

1144 A report on "Ganbling in California®™ produced by the

California Research Bureau in 1997, explains the background:

G owi ng opposition to tax increases was a | eading
factor in establishing state-run lotteries in the 20th
century. In 1964 New Hanpshire was the first state to
sponsor a lottery, followed by New York in 1967. New
Jersey launched the first financially successful
nodern lottery in 1971.

Lotteries are legal now in 37 states and the
District of Col unbia.

Roger Dunstan, Ganbling in California, 11-9, 1I11-1, California

Research Bureau, California State Library (1997) available at

http://ww. | ibrary. ca. gov/CRB/ 97/ 03/ crb97003. ht Ml (last visited
Mar. 2, 2006). This information provides historical context.
145 In Cctober 1989 the Wsconsin Lottery asked Attorney
CGeneral Donald J. Hanaway to answer two questions: (1) Wuat is
the scope of gamng in which the Wsconsin Lottery is authorized
or permtted to engage by Article 1V, Section 24 of the
Wsconsin Constitution and Chapter 565 of the Wsconsin

Statutes; and (2) If the Wsconsin Lottery cannot legally offer
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a particular type of gamng or ganbling operation as part of the
lottery, may such type of game or ganbling operation be lawfully
included in state-tribal gamng conpacts wthin the Indian
Gam ng Regul atory Act, 25 U S.C. § 2701-27217?

1146 Attorney General Hanaway answered these questions in a
1990 opi ni on. 79 Op. Att'y Gen. 14 (1990). He concl uded that
the term "lottery" in the constitution and statutes did not

include all forms of gam ng:

Betti ng, playing ganbling nmachines and operating
ganbling places are not to be considered as included
within the nmeaning of the termlottery as used in the
constitution, and chapters 945 and 565, Stats. (1987-
88). Therefore, it is clear, that the neaning of the
termlottery as contained in the constitution and both
| egi slative enactnents up to the present day does not
include and is not neant to enmbrace all the fornms of
ganbl i ng.

Id. at 26.

1147 Attorney Ceneral Hanaway observed that constitutiona
provi sions on the same subject are normally construed together
and considered to be in pari materia. Id. He also asserted
that constitutional provi si ons, li ke statutes, should be

construed to nmake sense.

It is apparent to me that during the entire
| egi sl ative debate, over several years, on the
advisability of adopting a resolution providing for a
constitutional anendnent authorizing a state operated
lottery, during the public debate prior to the
ratification of such constitutional anmendnent by
statewide referendum in April of 1987, and during the
| egi sl ative deliberations and debate on the enactnent
of legislation enabling the Ilottery constitutional
amendnent, chapter 565, there was neither |egislative
or public discussion or debate nor |legislative or
public intent to authorize the playing of roulette,
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bl ackj ack, craps, sl ot machi nes, video ganbling
machi nes and ot her types and forms of casino ganbling.

Id. at 26-27

1148 Attorney General Hanaway's reference to Chapter 565 of
the statutes alluded to the fact that the first |I|egislation
followng the enactnent of the anmendnent dealt wth the state
operated lottery as a specific formof ganbling.

1149 The i nplications of Hanaway' s opi ni on wer e
controversi al . In light of the opinion, Wsconsin's 11 Indian
tribes and bands were not entitled to demand casino ganbling
based on the lottery anendnent. However, the legislature was

not barred by the constitution from authorizing casino ganbling,

sl ot machi nes, and video ganes. In fact, the legislature could
aut horize casino ganbling "just in Indian country." Id. at 14,
32. A nore subtle inplication of Hanaway's opinion was that

previ ous attorneys general, the Wsconsin Suprenme Court, and the
Legi sl ati ve Reference Bureau had been reading too much into the
original 1848 provision. For diverse reasons, Hanaway's opinion
was sharply criticized, and he was defeated in the Novenber 1990
el ection. *®

150 The new attorney general, Janes E. Doyle, issued a
second opinion in My 1991. 80 Op. Att'y Gen. 53 (1991). The
Assenbly Organization Conmttee asked him "[D]oes Wsconsin
Constitution, article 1V, section 24, prohibit all forns of

ganbling in Wsconsin, except for those matters specified in the

19 See Editorial, Legislature Should Not Back Ganbling,
M | waukee Sentinel, Feb. 7, 1990, at 10 ("Hanaway is getting it
from all sides."); Matt Pommer, Doyle Says Hanaway Fli pfl opped
on Ganbling, The Capital Tines, June 29, 1990, at 3-A
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Constitution, or does the constitutional term 'lottery' have a
narrow scope that would allow legislation to be enacted
legalizing the forns of ganmbling to which reference is made in
OAG 3-90?" |1d. at 53.

151 Attorney General Doyle concluded that the |egislature
could not authorize any scheme involving prize, chance, and
consideration wthout amending the <constitution unless the
schene fell within the bingo, raffle, pari-mutuel on-track, or
state lottery exceptions to the constitution. 1d.?°  He added

however, that "the Legislature may authorize any type of state-

operated lottery subject only to the advertising, use-of-revenue

and off-track wagering restrictions. The Legislature may
not . . . authorize such lotteries if they are not operated by
the state, or fall within the bingo, raffle or on-track, pari-
nmut uel exceptions.” Id. at 58 (enphasis added). In short, the
| egislature could permt the state (but only the state) to
operate casinos with every form of casino ganbling.

1152 Attorney General Doyle said he based his opinion on
"prior decisions of the Wsconsin Suprene Court, the |egislative
history of the 1955 crimnal code revision and the manner in
which the Legislature has treated the term 'lottery' in
pr oposi ng anmendnent s to our constitution and enacti ng
legislation." 1d. at 54.

1153 Attorney General Doyle quoted fromthe famliar three-

part methodology for interpreting a constitutional provision,

20 See Ritsche, supra, at 10-11 (discussing the divergent
interpretations offered by Hanaway and Doyl e).
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id., but his opinion substantially disregarded this nethodol ogy
to reach its concl usion.

1154 The Doyl e opinion operated fromthe reasonable prem se
that the term"lottery"” in subsection (1) of Article IV, Section
24 and the term "lottery" in subsection (6) should be construed

t he sane. Id. at 57 (citing United States v. Nunez, 573 F.2d

769, 771 (2nd Cir. 1978); 2A Singer, Sutherland Statutory

Construction 8 46.06 n.6 (Sands 4th ed. 1984)). It argued that

because the term "lottery" in subsection (1) covered al
ganbling, the term "lottery" in subsection (6) also nust cover
al | ganbling.

1155 There were significant problens with this conclusion
In focusing on subsection (1), the opinion did not take into
account the meaning, purpose, history, and interpretation of the
provision in 1848. It concentrated instead on broad
interpretations of the term "lottery" many years after the

provi sion was adopted. According to the opinion:

(1) "The term 'lottery" has been continuously
and uniformy construed by the courts to include the
three elenents of prize, chance and consideration."”
80 Op. Att'y CGen. at 55 (citing cases).

(2) "Nunmerous prior opinions of the attorney

general have . . . found a violation of the lottery
statute whenever the three elenents of prize, chance
and consideration were present in any schene." |d.

(3) "As stated by the Wsconsin Suprene Court:
"The legislature, the courts, and the attorney genera
have traditionally taken a restrictive view of ganes,
schenmes, and plans involving a prize, chance, and
consi deration, condeming them as lotteries prohibited
by the constitution.'" Id. at 55-56 (quoting Kayden
| ndus. 34 Ws. 2d at 724) (enphasis added).
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156 In reviewing this analysis, there is no dispute "that

a lottery involves three elenents. There nust be a prize,
chance, and a consideration.” State ex rel. Cowie v. La Crosse
Theaters Co., 232 Ws. 153, 158, 286 N.W 707 (1939). It does

not follow, however, that every undertaking that involves prize,

chance, and a consideration is a lottery.

1157 Ganbling is a broad term covering many forns. A
lottery is one form of ganbling. Pari-mutuel on-track betting
is another form of ganbling. Roul ette is a form of ganbling.

Each of these forns includes the elenents of prize, chance, and

consi derati on. But each  of these forns has uni que
characteristics. It is no nore logical to say that the term
"lottery" includes "roulette”" than to say that the term

“roulette” includes "pari-nmutuel on-track betting."

1158 When we carefully examne the authorities cited in
Attorney Ceneral Doyle's opinion, we can begin to understand how
constitutional interpretation wandered off course.

159 In 1916 Attorney General Wilter Ownen was asked by
officials of the Wsconsin State Fair whether they could sell
| apel buttons together with a "ticket for adm ssion, upon the
back of which will be a nunber. The hol der of the |ucky nunber
will win an Overland autonobile.” 5 Op. Att'y Gen. 380, 380
(1916). The Attorney GCeneral concluded that this schene
constituted a lottery in violation of Ws. Stat. 88 4523 and
4524, 1d. at 382. H's opinion nade no reference to Article 1V,
Section 24 of the Wsconsin Constitution. He quoted from Monte

M Lemann, Lotteries 25, Cyclopedia of Law and Procedure 1633
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(WIlliam Mack & Howard P. Nash eds., 1912), that "a lottery is a

species of gamng which nay be defined as a schene for the

di stribution of prizes by chance anong persons who have paid, or
agreed to pay, a valuable consideration for the chance to obtain
a prize." |d. at 381 (enphasis added). Thus, the state fair

plan constituted a lottery under the lottery statute. "State

agencies charged wth the duty of <carrying forward state
enterprises should not adopt nmethods in the prosecution of their

work which amount to violation of crimnal statutes.” ld. at

382 (enphasi s added).

160 In a 1920 opinion, Attorney GCeneral John Bl aine
coomented on gift coupons containing four nunbers. These
nunbers could be drawn separately and awarded prizes. See 9 Op.
Att'y Gen. 9 (1920). Both the distribution of the coupons and
the drawing of the nunbers were orchestrated by a |ocal
newspaper. After quoting the sane definition of |ottery quoted

in the 1916 opinion, the Attorney Ceneral said:

|f the coupon is obtained w thout noney, w thout
consideration or without the rendering of services, as
sonme form of valuable consideration, the return nerely
constitutes a nethod for the distribution of a
gratuitous gift.

|f there was a consideration here for the sale of
the chance or for the receipt of the coupon, which
constitutes evidence of chance, a |lottery perhaps
m ght be shown.

If, in order to receive the coupon, it is
necessary for one to purchase a newspaper, in such
case it mght be held a lottery schene.

ld. at 11. Attorney GCeneral Blaine did not cite Article 1V,
Section 24.
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161 In a 1922 opinion, Attorney General WIIliam Mrgan

stated: "It is unlawful to sell nunbered tickets for general
admssion . . . and nake a free gift of an autonobile to the
purchaser and owner of a ticket.” 11 Op. Att'y Gen. 396 (1922).
Then he added: "Wenever prizes are given, the prize w nner

bei ng determ ned by chance, and there being a consideration paid
for such chance, it is a violation of our antilottery |aws."
Id. (enphasis added). The Attorney General's use of the word
"whenever" in this sentence without reference to the Iimtations
of ei t her the constitution or st at ut es, represented a
substantial broadening of the term"lottery."

1162 In subsequent opinions, 23 Op. Att'y Gen 396 (1934)
("a schene to sell about 100,000 tickets out of which twenty-
three will be drawn to receive $500 each and the twenty-fourth
to receive $10,000"); 26 Op. Att'y Gen. 143 (1937) (bank night,
i nvol ving cards bearing nunbers entitling holders to prize noney
if they also purchase theater tickets); 28 Op. Att'y GCen. 457
(1939) (a nodified form of bank night); and 28 Op. Att'y GCen.
556 (1939) (ticket dispenser at novie theater periodically gives
ticket refunds depending on how nany tickets are sold),
attorneys general concluded that each of the respective schenes
was a "lottery."

1163 In  nost of the above-referenced opinions, t he
respective attorney general pointed to a specific lottery
statute, such as Ws. Stat. § 348.01 (1939). This lottery
statute was different from the statutes that covered gam ng

devices (Ws. Stat. § 348.07 (1939)), betting upon ganes
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(Ws. Stat. 8§ 348.08 (1939)), ganbling contests of skill, speed,
or power of man or beast (Ws. Stat. 8§ 348.085 (1939)), "policy"
games (Ws. Stat. § 348.171 (1939)), and pool sel ling
(bookmaking) (Ws. Stat. 8§ 348.172 (1939)). One deficiency in
Attorney General Doyle's opinion was that it failed to nention
the nultitude of attorney general opinions that discuss other
forms of ganbling besides lotteries but do not nmake reference to
the term"lottery."

1164 Attorney Ceneral Doyle also cited four cases to
support the proposition that the term "lottery" has been
"“continuously and uniformy construed by the courts to include
the three elements of prize, chance and consideration.”™ 80 Op.

Att'y Gen. at 55 (citing Kayden Indus., 34 Ws. 2d 718; State v.

Laven, 270 Ws. 524, 71 N W2d 287 (1955); State ex rel. Regez

v. Bluner, 236 Ws. 129, 294 N W 491 (1940); and La Crosse
Theaters, 232 Ws. 153). Curiously, the opinion omtted State

ex rel. Tranpe v. Multerer, 234 Ws. 50, 289 N.W 600 (1940).

1165 The La Crosse Theaters case involved bank nights at a

theater. The State sought to enjoin the practice as a nui sance
on the ground that a bank night was a lottery. The def endant
argued that a bank night did not constitute a lottery. Thi s
court disagreed, stating "that a lottery involves three
el enent s. There nust be a prize, chance and a consideration.”

La Crosse Theaters, 232 Ws. at 158. It concluded that going to

a theater either to purchase a ticket or to register to becone
eligible for a prize was "consideration” and part of a "schene"

to increase ticket sales at the theater. VWhen the court
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addressed an additional argunent that the state should not seek
to enjoin the violation of a crimnal statute, it noted that the
state had "abated® a place where |liquor was sold during
Prohibition. Then it added: "The nmaintenance of a lottery is as
much the violation of the public policy of the state as decl ared

by its constitution and its crimnal statutes as is the sale of

intoxicating liquor in violation of its crimnal | aws,
or . . . the Eighteenth Amendnent." Id. at 160-61 (enphasis
added). This oblique reference to the constitution added a new

di rension to the anal ysis.

1166 The Regez and Laven cases did not discuss the
constitution. They did nothing nore than reiterate the three
el enents of a lottery. But the uncited case, Milterer, added a
tw st.

1167 In Multerer (1940), a private citizen sought to enjoin
the defendants from maintaining or permtting a ganbling house
and from conducting bingo on the prem ses. Mul terer, 234 Ws.
at 51. The citizen accused the defendants of openly using their

prem ses to carry on the game of bingo "or simlar and other

ganes of chance,” and contended that the prem ses constituted "a
common ganbling resort; [and] that great nunbers of persons
resorted to said premses for the purpose of gamng or
ganbling.” Id. The defendants acknow edged that their public
halls "had been rented to various charitable, religious, and
fraternal organizations who had played bingo and used the

proceeds for <charitable, religious, and fraternal purposes.”

Id. (citing Ws. Stat. 8§ 348.07 (1939)). The «circuit court
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concluded that bingo was "a ganmbling gane" and that the citizen
was entitled to an injunction.

1168 On appeal, the defendants contended that "bingo was
not ganbling as it was played upon the defendants' prem ses.”
Id. at 55. But they conceded "that the term 'ganble' is
sufficiently broad to enbrace the gane of bingo if played for
nmoney or prizes and for purposes other than those of raising

nmoney for charitable or patriotic purposes.” 1d. at 55-56. The

court responded:

W have no doubt that bingo, as played for about
a year upon the defendants' prem ses, was a ganbling

gane and was a lottery. . . . [A] lottery involves
three elenents. There must be a prize, chance, and a
consideration. . . . In the playing of bingo there
obviously was a consideration . . . Cearly, bingo as
pl ayed upon the prem ses was a lottery, and was played
in violation of the statutes of this state. Sec.

348. 01, Stats.

Id. at 56 (enphasis added).

1169 None of the above-quoted |anguage is suspect. But the
court plowed on: "Sec. 24, art. 1V, of our constitution
provides: 'The legislature shall never authorize any lottery.'
That is a strong declaration of the public policy of this
state.” Id. "If a state or its nunicipalities my not be

authorized by its legislature to conduct ganbling and lotteries

for their benefit, it seens clear that religious or charitable
organi zations could not be so authorized, in the face of a
constitutional provision |ike ours.” 1d. at 58.

1170 What the court did in Multerer—for the first tinmpe—

was to assert that the constitution prohibited "ganbling," which

is a much broader termthan "lottery.” The decision is notable
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for its total failure to apply any of the nethodology we now
consider proper in interpreting a constitutional provision to
discern the intent of the franers and the people who adopted the
provi si on.

1171 After the Milterer deci si on, attorneys general
broadened their interpretation of lotteries to include other
ganbling. See, e.g., 32 Op. Att'y Gen. 181 (1943) (coin-in-the-
slot ganbling ganes and devices of pinball, slot nachine or
simlar design type, as well as bingo, are lotteries prohibited
by Article IV, Section 24, citing Milterer). Thus, it was not

surprising when this court stated in Kayden Industries (1967)

that: "The legislature, the courts, and the attorney general of
W sconsin have traditionally taken a restrictive view of ganes
schenmes, and plans involving prize, chance, and consideration,

condemming them as lotteries prohibited by the constitution.”

Kayden Indus., 34 Ws. 2d at 724 (enphasi s added).

1172 Attorney General Doyle's opinion used this quotation
as the central tenet in its analysis of the original Article IV,
Section 24, even though none of the court decisions or attorney
general opinions leading to this statenent had ever provided a
serious analysis of the meaning or intent of the constitutiona
t ext. This sane mstaken mindset of "lottery -equals al

ganbl i ng"—based upon cases |i ke Kayden Industries—pronpted the

Legi slative Reference Bureau repeatedly to draft constitutiona

anendnents on ganbling as exceptions to the prohibition on

lotteries in Article IV, Section 24.
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173 Once again, while it is true that a lottery requires
the el enents of prize, chance, and consideration, it is not true
that every gane involving prize, chance, and consideration is a
|ottery. A lottery is ganbling, but not all ganmbling is a
|ottery, because lotteries are but one species in the |arger
cl ass of ganbli ng.

1174 Having concluded that the term "lottery" in subsection
(1) of Article 1V, Section 24 covered all ganbling, Attorney
Gener al Doyle's opinion set out to render a consistent
interpretation of the term "lottery" in subsection (6). In
subsection (6), however, the term "lottery" was surrounded by
ot her |anguage such as "specific lottery ticket,” "w nning
ticket,"” "pronotional advertising,” and "the odds of a specific
lottery ticket [being] selected as the winning ticket."

1175 The opi nion tackled the "ticket" dilemma as foll ows:

[ do not] view the use of the word "ticket" in
the third sentence . . . as |limting the lottery to
ganes enploying a ticket as a nethod of determ ning
t he w nner. The plain, ordinary definition of ticket
is "a witten, typed, printed, stanped, or engraved
notice, record, nenorandum or token." Webster's

Third New International Dictionary 2389 (1986). Under
this definition, a ticket is evidence of participation
in a lottery gane. The word ticket does not require
that the ticket be in some way used in the play of the
gane or selection of the wnner . . . . Under the
pl ain meaning of the word "ticket" as set forth above,
a note, docunment or token in witing which serves as a
permt to participate in any specific gane would serve
as a ticket within the meaning of the constitutional
provi si on.

The Lottery Board currently operates three such

ganmes involving tickets. The instant gane television
show does not use the ticket to determ ne the anount
of the prizes awarded on the television show A
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ticket is used to determne the participants in the
show. Megabucks and SuperCash tickets are nenoranda
of the nunbers selected by the player. The wi nners
are ultimately determ ned by mnechanical selection of
nunbered balls.

80 Op. Att'y Gen. at 58-59 (enphasis added).

176 This rationale covered particular ganmes conducted by
the Wsconsin Lottery. It even covered the evidence of a pari-
mut uel bet on a particular horse or dog in a specific race. But
it did not explain a person's play with a slot machine or at a
roulette table. It did not try to equate tickets and cards.

177 The constitutional requirenent that the State provide
"the odds" that a person will win a specific lottery gane, when

applied to non-lottery games such as roulette or poker, was

sinply explained away with the conmment that "inplenentation of
sone |ottery ganes [will be] nore difficult [for the State
Lottery] than others."™ 1d. at 58.7%

178 The 1991 Attorney General's opinion did not exam ne

the 1987 anendnent in its historical context, and it did not

2l This analysis is inconsistent with the commentary in
State ex rel. Mrtin v. Heil, 242 Ws. 41, 55, 7 NW2d 375
(1941), where the court stated:

It is extrenmely inportant in the interpretation
of constitutional provi si ons t hat we avoi d
determ nations based purely on technical or verbal
argunment and that we seek to discover the true spirit
and intent of the provisions examn ned. We must not
fail to give effect to plain and conpletely
unanbi guous |anguage in the constitution, but where
there is reasonable ground to differ concerning the
sense in which language is used, the provision should
be examned in its setting in order to find out, if
possi ble, the real neaning and substantial purpose of
t hose who adopted it.
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discuss its legislative intent. Attorney General Hanaway had
asserted that there was no evidence that the franers of the
anendnent or the people who adopted it ever intended to
aut horize casino ganbling. 79 Op. Att'y Gen. at 26-27.

Attorney General Doyle never rebutted this assertion.?® There

22 |n 1992 the Legislative Reference Bureau prepared an
extensive | egal nenorandum discussing Article 1V, Section 24 and
t he Hanaway and Doyl e opinions. See Menorandum from Barry J.
Stern, Legis. Att'y, to Sen. Mchael Ellis (Feb. 13, 1992) (on
file wth the Legislative Reference Bureau) (regarding
"Constitutionality of 1991 Assenbly Bill 469"). The menor andum
argued that the neaning of the term "lottery"” in Section 24(6)
is different fromthe nmeaning of the termin Section 24(1). It
defended Attorney General Doyle's interpretation of "lottery" in
subsection (1), <citing the sanme cases cited in the Doyle
opinion, but disagreed with the interpretation of subsection
(6). The nmenorandum st at ed:

The Doyle opinion appears to have given
substanti al wei ght . to the presunption that
"lottery" nmeans the sane thing in s. 24(6) as it does
in s. 24(1). It analyzed ways that the "ticket"
| anguage could nmake sense if "lottery" in s. 24(6)
refers to any form of ganbling, including casino-type
ganbling, but did not consider any argunents to the
contrary. It did not examne the legislative history
of or contenporary news accounts relating to the
approval of S. 24(6), the referendum question
submtted to the wvoters in April 1987 or the
| egislative history relating to the enactnment of ch.
565. Instead, it identified certain |anguage in ch.
565 that, in isolation from the rest of ch. 565,
arguably supports a construction of "lottery" in s.
24(6) to nean any form of ganbling.

| am fairly certain that a Wsconsin state court
woul d not accept the reasoning of the Doyle opinion in
construing "lottery" in s. 24(6). The literal meaning
approach taken in the Doyle opinion is an approach
that, to ny know edge, has never been taken by a

W sconsin state court in construing
a. . . constitutional provi si on. As previ ously
discussed in this nenorandum the literal neaning
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was also no discussion in the opinion of the relationship
between the lottery amendnent and the pari-nutuel on-track
betti ng amendnent adopted the same day. The lottery anendnent
purportedly gave the legislature authority to permt the State
Lottery to conduct "casino-type games” as well as other gam ng
activities besides traditional lotteries. 80 Op. Att'y GCen. at
58. But the pari-nutuel on-track betting amendnment specifically
provi ded that, "The state may not own or operate any facility or

enterprise for pari-nmutuel betting, or |ease any state-owned

land to any other owner or operator for such purposes.” Article
IV, Section 24(5) (1987). It is hard to reconcile these
provi si ons. Wiy would the voters ratify state operation of

casi nos and slot nachines but prohibit state operation of pari-

mut uel on-track betting?

approach . . . is rarely followed by a court in
construing a constitutional provision.

In examning the legislative history relating to
the approval of s. 24(6) and the enactnent of ch. 565,
the court would be expected to examne the LRB
drafting files and other docunents prepared by
| egislative service agencies relating to those
provisions. | have exam ned those drafting files and
there is no nention in either file of anything rel ated
to casino-type ganbling or of any intent for the
| egislature to authorize the state to operate any form
of ganbling other than the specific form of ganbling
that was being conducted by various other states and
that involves the sale of lottery tickets and the
selection of wnning tickets through draw ngs or
anot her net hod of chance.

Id. at 10-11, 12-13 (enphasis added).
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1179 In my view, Attorney GCeneral Doyle's opinion was
grounded on a mstaken prem se about the effect of subsection
(1), followed by a mstaken and tortured interpretation of
subsection (6) so that it coincided with subsection (1). Hi s
interpretation of subsection (6) disregarded historical setting

and the intent of the franers and the people who adopted it.

| V. THE UNI TED STATES DI STRI CT COURT' S DECI SI ON
IN THE LAC DU FLAVBEAU CASE

1180 Attorney Ceneral Doyle's 1991 opinion contained a
footnote that "The State of Wsconsin is currently a defendant
in a lawsuit involving the issue of ganbling activities which
must be the subject of negotiations between the state and Indi an
tribes under the Indian Gam ng Regulatory Act."” 80 Op. Att'y

Gen. at 54 n.1. The lawsuit referred to was Lac du Fl anbeau

Band of Lake Superior Chippewa Indians v. State of W sconsin,

770 F. Supp. 480 (WD. Ws. 1991). This landmark case resulted
in an order requiring the state to negotiate Indian casino
ganm ng in Wsconsin. %

1181 The United States District Court ordered Wsconsin to

negotiate over all forns of Cass IIl gamng under the Indian
Gaming Regulatory Act (IGRA), 25 US. C § 2701. The court
st at ed:

The parties dispute whether the state is required
to include casino ganes, video ganes and sl ot machines
in its negotiations wth the tribes. | conclude that
it is required to negotiate those activities because
they are permtted under Wsconsin law wthin the
meaning of 25 U . S.C. § 2710(d)(1)(B).

23 See Ritsche, supra, at 20-21.
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Lac du Fl anbeau, 770 F. Supp. at 482.

1182 In ny view, this conclusion represented a fundanenta
m sreadi ng of | GRA The critical provision of |ICGRA reads as

foll ows:

(dy dass IlIl gamng activities; authorization;
revocation; Tribal-State conpact

(1) dass IlIl gamng activities shall be |aw ul
on Indian lands only if such activities are—

(A) authorized by J[a Tribal] ordi nance or
resol ution

(B) located in a State that permts such ganm ng
for any purpose by any person, organization, or
entity, and

(© conducted in conformance with a Tribal-State
conpact entered into by the Indian tribe and the State
under paragraph (3) that is in effect.

25 U.S.C. 8 2710(d) (1) (A) - (O (enphasis added).
1183 In Lac du Fl anbeau, the State argued that,

irrespective of the Wsconsin Constitution, casino ganes, vVideo
ganmes, and slot nachines were not permtted for any purpose by
any person, organization, or entity, and thus Wsconsin was not

required to bargain over these ganes. According to the court:

Def endants’ position is that Congress neant "permts”
to be given its usual dictionary nmeaning of formally
or expressly granting |eave; therefore, unless a state
grants | eave expressly for the playing of a particul ar
type of gamng activity wthin the state, that
activity cannot be lawful on Indian | ands.

Lac du Fl anbeau, 770 F. Supp. at 484-85. The court disagreed,

pointing to alternative definitions of "permts,” nanmely to

"allow' or to "let" or to "acquiesce."
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1184 More significant, however, the court adopted the

United States Suprenme Court's analysis in California v. Cabazon

Band of Mssion Indians, 480 U S. 202 (1987), "on which [it

said] Congress relied in drafting the Indian Regulatory Gam ng
Act [sic]." Lac du Flanbeau, 770 F. Supp. at 485. It noted

that Cabazon said, "a court nust analyze the state's policy
toward ganbling” to determine whether a state's crimnal |aws
woul d apply to ganbling on Indian lands. 1d. By enbracing this
approach, the <court substituted judicial balancing for the

criteria set out in I|GRA. The court said:

The initial question in determ ning whether Wsconsin
"permts" the gamng activities at issue is not
whet her the state has given express approval to the
pl aying of a particular gane, but whether Wsconsin's
public policy toward Class Ill gamng is prohibitory
or regul atory.

Id. at 486. The court concluded: "The amendnents to the
Wsconsin Constitution evidence a state policy toward gam ng
that is now regulatory rather than prohibitory in nature. Id.
"I conclude that [Wsconsin] is required to negotiate [casino
ganes] because they are pernmtted under Wsconsin law within the
meaning of 25 U S C 8§ 2710(d)(1)(B)." Id. at 482 (enphasis
added) .

1185 In reaching this conclusion, the court |eaned heavily

on Attorney GCeneral Doyle's opinion. Utilizing the opinion's

truncated historical analysis, the court stated:

The original Wsconsin Constitution provided that

"[e] xcept as provided in this section, the |egislature

shall never authorize any lottery, or grant any

di vorce. " For nore than a century, this prohibition

against "any lottery" was interpreted as prohibiting

the operation or playing of any ganme, schenme or plan
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i nvol vi ng t he el enent s of prize, chance and
consi der ati on.

1d. at 486 (enphasis added).?*
1186 The court added:

Wen the voters authorized a state-operated
“lottery,” they renpbved any remaining constitutional
prohi bition against state-operated ganes, schenes or
pl ans involving prize, chance and consideration, wth
m nor exceptions. See Op. Att'y Gen. Ws. 10-91, slip
op. at 5 ("Under the [state] constitution, the
Legi slature may authorize any type of state operated
|ottery subject only to the advertising, wuse-of-

revenue and off-track wagering restrictions.").

The anmendnments to the Wsconsin Constitution
evidence a state policy toward gaming that is now

regulatory rather than prohibitory in nature. See
[California v. Cabazon Band of M ssion |Indians, 480
us. 202 (1987)] . . . . The fact that Wsconsin
conti nues to pr ohi bi t commer ci al ganbl i ng and
unlicensed gamng activities does not nake its policy
prohi bitory.

Id. at 486-87.

1187 The court used Attorney Ceneral Doyle's opinion again
to rebut the State's argunment about distinctions anong different
gam ng activities:

Def endants offer no authority for distinguishing
between the State's current lottery ganes and the
[casino gane] activities proposed for negotiation by
the tribes. Instead the state nmakes the bald
statenent that casino ganes "are of a wholly different
character than a state lottery or on-track pari-mnutue
wagering. " Def endants' reply brief at 17. The
state's current attorney general has rejected the
inposition of artificial distinctions within the term
lottery, so long as the activity involves the el enents
of prize, chance and <consideration and is not

24 These passages do not accurately quote the 1848
constitution and they do not accurately report the history of
judicial interpretation.
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addressed explicitly by the constitutional anendnents.
Op. Att'y Gen. Ws. 10-91, slip op. at 5-7. | find no
reason to inpose simlarly artificial categories in
applying the Cabazon test and in interpreting the
| ndi an Gam ng Regul atory Act.

Id. at 487.

1188 In sum the court wused Attorney General Doyle's
opinion to conclude that Wsconsin had given a green light to
nearly conprehensive ganbling activity operated by the state,
thereby noving from a prohibitory to a regulatory policy. As a
result, the court said, Wsconsin was required to negotiate al
Class Il gaming with its tribes.?

1189 The State appealed the district court's decision, but
the Seventh Circuit Court of Appeals refused to review the
merits of the action because the State failed to file a tinely

notice of appeal. Lac du Flanbeau Band of Lake Superior

Chi ppewa Indians v. State of Wsconsin, 957 F.2d 515 (7th Gr.

1992). The State filed its appeal before the district court
di sposed of a notion to vacate the judgnent, and thus the

State's appeal was dism ssed. The Seventh Circuit said:

Much as we regret visiting the effects of
counsel's error on the State of Wsconsin in a case
bearing on its governnental powers, the current

version of Rule 4(a)(4) |l|eaves no alternative. A
timely notice of appeal is essential to this court's
jurisdiction. The notice defendants filed 1is

2> |n Lac du Fl anmbeau Band of Lake Superior Chi ppewa | ndians
v. State of Wsconsin, 957 F.2d 515, 516 (7th G r. 1992), the
Court of Appeals summarized the district court's holding as
follows: "The district court held that amendnents to the state's
constitution and recent legislation establishing a state lottery
al so authorized other forns of ganbling, in which the tribes may
engage. "
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i neffective. The appeal is dismssed for want of
jurisdiction.
1d. at 517.

190 Four nonths after the Seventh Circuit dism ssed the
State's appeal, eight nmenbers of the Wsconsin legislature filed

a petition to comence an original action in this court. Leann

v. Wsconsin, 1993 Wsc. LEXIS 16, No. 92-1861-0CA (Jan. 20,

1993). This court denied the petition on grounds that it
presented no justiciable controversy. 1d. at *2. Three nenbers
of the court, Justices Bablitch, Day, and WIcox, would have
heard the matter to clear up the confusion surrounding the
meaning of the word "lottery." Id. at *8-9 (Bablitch, J.,
di ssenting). The others refused.

1191 As a result of these decisions, the district court's
hol ding and order were never reviewed. Not wuntil Panzer v.

Doyle did a Wsconsin court openly question the correctness of

the Lac du Fl anbeau ruling. Panzer, 271 Ws. 2d 295, ¢992. Now

that a majority of this court adopts Lac du Flanbeau, it is

necessary to revisit the decision and show why the court's

ruling was wong. ?°

2 A United States District Court is not the final arbiter
of the meaning of a state constitution. 1In a February 25, 1997,
letter to State Representative Daniel P. Vrakas, Attorney
CGeneral Doyle wote that:

Judge Crabb's decision only binds the parties to
the particular action in which it was issued. The
only effect of the decision was to direct the parties
to that case to enter into negotiations for a conpact
at that tine. However, it did neke clear, under the
law as it existed in 1991, how Judge Crabb would have
ruled in simlar cases.
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1192 Under 1 GRA, the statutory test for determ ning whether
a state is required to negotiate a particular Cass IIl gamng
activity with Indian tribes is whether the state "permts such
gam ng for any purpose by any person, organization, or entity."”
25 U.S.C 8§ 2710(d)(1)(B). The district court rejected a narrow
interpretation of "permts," t hat is, it rejected any
requirenent for formal authorization of an activity by the
state. But the court went well beyond that interpretation by
construing the phrase "such gamng"” in 8 2710(d)(1)(B) to refer
to all "Class 11l gamng activities" in 8§ 2710(d)(1). Thus, in
the court's view, if a state permtted or allowed any Cass I1I
gam ng activity (like a state lottery), it was required to
negotiate all gamng activities within Cass I11I. There are
several reasons why this conclusion was erroneous.

1193 First, the phrase "such gam ng" refers back to "d ass
1l gaming activities,” 25 U S. C. 8§ 2710(d)(1), not "Class 111l
gam ng. " The term "Class IIl gamng” is defined in 25 U S. C
§ 2703(8). "Class 1Il gamng" is a very broad term that
enconpasses an entire class of gam ng under the statute, made up

of everything that is not in the tw other classes. By

contrast, the phrase "Class IIl gamng activities" is elastic

enough to cover all or part of the specific gamng activities

As a district court opinion, it has no mandatory
precedential effect over future cases in that or any
ot her court. Any new cases regarding negotiation of
conpacts, even between the sane parties, would arise
under a new fact situation and in a changed | egal
environment, and thus not be directed specifically by
that prior decision.
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within dass 111I. Clearly, a" Cass I|Il gamng activity

descri bes one of the gam ng activities within that class.

1194 Class IlIl gamng activities are lawful only when they
nmeet certain conditions. For instance, "Class 1IIl gam ng
activities shall be Ilawful on Indian lands only if such

activities" are (A authorized by a Tribal ordinance or
resolution and (C) "conducted in conformance with a Tribal-State
conpact entered into by the Indian tribe and the State under
paragraph (3)." Significantly, paragraph (3) refers to "a C ass
1l gaming activity," a subset of the |larger class. In
addition, the statute contenplates tribal ordinances and tri bal -
state conpacts enunerating one or nore specific Cass IIl gam ng
activities that have been authorized by a tribe and/or
negotiated with a state. It would nake no sense for either a
tribe or a state to negotiate Class IIl gamng as a whole
because neither party would be able to predict everything that
m ght soneday fall wthin that exceptionally broad class.
Li kew se, subparagraph (B) nakes sense only when the term "such
gam ng" refers to one or nore specific gamng activities
permtted by the state.

1195 Second, logic and history dictate this construction.
A nunber of states permtted certain Cass IIl gamng activities
(like a state-operated Ilottery, pari-mnutuel betting, slot
machi nes, or jai alai) long before IGRA was enacted in 1988.
These states acted before the statutory classification—C ass
1l gam ng"—even existed. Thus, if the district court's

interpretation of the statute were correct, each of these states
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woul d have been required—+nvoluntarily—to negotiate all casino

ganes with any tribe within its borders, irrespective of whether

the state permtted any of these ganes. (To illustrate the
district court's theory, if a state permtted or allowed jai
alai (and only jai alai) before IGRA it wuld have been

required to negotiate pari-nutuel betting, slot machines, and
casino gamng after |IGRA becane |aw) It passes belief to
suppose that nenbers of Congress from a state that had
previ ously approved a single gamng activity now classified as a
Class Il1l gamng activity, would have voted for federal
legislation that blew the doors off I ndian gamng and
transferred so nuch of their state's police power to other
sovereignties. It is one thing to argue that a state that opens
the door a crack to a particular gamng activity nust negotiate

that activity with all its tribes. See Mashant ucket Pequot

Tribe v. Connecticut, 913 F.2d 1024, 1026, 1029 (2nd Cir. 1990).

It is quite another thing to argue that opening up the door to
one gam ng activity opens the doors to all gam ng activities.
1196 Third, legislative intent is also revealed in ICGRA s
| egi sl ative history. On June 25, 1987, Senator John MCain of
Arizona appeared before the House Conmittee on Interior and

| nsul ar Affairs for a hearing on | GRA. Senator MCain said:

[When we talk about gamng spreading all over this
country, let's not forget that no tribe wll be
allowed to have gam ng operations which exceed that
which is already allowed in the State.

So, let's not paint the picture, let's not say

casinos are going to spring up all over this Nation;
they are not. No gamng will be allowed which exceeds
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the gamng which is allowed for non-Indians in that
St at e.

| ndian Gami ng Regulatory Act: Hearing on HR 964 and H R 2507

Before the Conm on Interior and Insular Affairs, 100th Cong.

177 (1987).
1197 Committee Chairman Morris K. Udall agreed:

M. MCain pointed out that one of the basic
things in our bill, as long as we have been involved
in this, is that Indians are not going to get any
better treatnment than anybody el se, but they are going
to get as good a treatnent as anybody else, and if you
have j'ai alai and poker parlors and whatnot in
California, you can have j'ai alai and poker parlors
in [an Indian] reservation or wherever el se.

ld. at 178.

1198 These basic assunptions about |IGRA were echoed by
ot her w tnesses, including representatives of the Reagan
Adm ni stration. See id. at 178 (statenment of Rep. Janes H.
Bilbray (D-Nev.)); id. at 208 (statenent of Victoria Toensing,
Deputy Assistant Att'y Gen., Crimnal Dv., United States Dep't
of Justice); id. at 222 (statenment of Ross O Sw mmer, Assistant
Secretary Indian Affairs, Bureau of Indian Affairs, United

States Dep't of Interior). See also Senate Hearings on S. 555

and S. 1303 Before the Select Comm on Indian Affairs, 100th

Cong. 86 (1987) (statenent of Sen. Peter V. Domnici).
1199 The Senate Conmmttee Report on Senate Bill 555, which
ultimately becane the Indian Gam ng Regulatory Act, explained

t hat Congress recogni zed:

the need to fashion a neans by which different public
policies of these respective governnental entities
[tribes and st at es] can be accomuodat ed and
reconciled. This legislation is intended to provide a
means by which tribal and State governnents can
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realize their unique and i ndividual gover nnment a
objectives, while at the sane tinme, work together to
develop a regulatory and jurisdictional pattern that
will foster a consistency and uniformty in the manner
in which laws regulating the conduct of gam ng
activities are applied.

S. Rep. No. 100-446, at 6 (enphasis added).

200 This language is not as direct in its guidance as it
m ght be, but it recognizes the desirability of "consistency and
uniformty" in gamng regulation as well as the right of a state
to protect its governnmental objectives. Thus, although |IGRA
permts a state to negotiate a conpact that grants tribes
exclusive authority to engage in certain Class |IIl gamng

activities, the state is not required to give its tribes the

right to engage in these Class IIl gamng activities when it
prohibits these activities to everyone else. Congr ess
established a clear rule that a Cass IlIl gamng activity is

lawful on Indian lands only if the activity is located in a
state that permts the activity "for any purpose by any person
organi zation, or entity" and only if the activity is conducted
in conformance with a Tribal - State conpact.

1201 Significantly, IGRA strips federal courts of their
authority to nake subjective evaluations that characterize a
state's gamng policy as regulatory or prohibitory. The

Conmi ttee report states:

S. 555 is intended to expressly preenpt the field
in the governance of gamng activities on Indian
| ands. Consequent |y, Feder al courts should not
bal ance conpeting Federal, State, and tribal interests
to determne the extent to which various gam ng
activities are all owed.

S. Rep. No. 100-446, at 6 (enphasis added).
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202 The report went on:

[ T]he Committee anticipates that Federal courts wll
rely on the distinction between State crimnal |aws

whi ch prohibit certain activities and the civil |aws
of a State which inpose a regulatory schene upon those
activities to determne whether class |l ganes are
allowed in certain States. . . . The Commttee w shes
to make clear that, under S. 555, application of the
prohi bi tory/regul atory di stinction IS mar kedl y

different from the application of the distinction in
the context of Public Law 83-280 [as applied in
Cabazon] . Her e, the courts wll consider the
di stinction between a State's civil and crimnal |aws
to determ ne whether a body of law is applicable, as a
matter of Federal law, to either allow or prohibit
certain activities.

1d. (enphasis added). ?’

1203 This statement nodifies the ruling in Cabazon.

Admttedly, the statenment references "class Il games,” but this
does not wunderm ne the analysis. On the contrary, Cdass 11
gam ng does not depend upon a conpact. A tribe's right to a
Class Il gamng activity is determined by whether the state

permts that gamng activity "for any purpose by any person,
or gani zati on, or entity." 25 U S C § 2710(b) (1) (A).
Consequently, when a dispute arises over whether a certain C ass
Il gaming activity is |lawful on Indian |and, the answer does not

depend on whether the state has agreed to that activity in a

2l The district court cited this very |anguage. Lac du
Fl anbeau, 770 F. Supp. at 485. Nevertheless, the district court
i nexplicably applied the prohibitory/regulatory distinction from
California v. Cabazon Band of Mssion Indians, 480 U S 202
(1987), rather than sinply determning whether the gamng
activity was prohibited by state crimnal |aw, as contenpl ated
by the Senate Report. See Lac du Fl anbeau, 770 F. Supp. at 485
(criticizing the State for ignoring the analysis in Cabazon for
purposes of determning whether a state permts Cass |11
gam ng) .
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formal way. The answer depends on whether the state has enacted
crimnal laws that prohibit that activity to everyone. This new
rule is even nore applicable to Cass Ill gamng activities.

1204 The original wunderstanding of IGRA from 1987-88 is
affirmed today by the National Indian Gam ng Commission. In its

"I'ndian Gam ng Regul atory Act Overview, " the Conm ssion states:

The Indian Gami ng Regul atory Act, enacted in 1988
as Public Law 100-497 and now codified at 25 U S C
§ 2701, establishes the jurisdictional framework that
presently governs I ndian gam ng.

The definition of class IlIl gamng is extrenely
br oad. It includes all fornms of gamng that are
neither class | nor 11. Ganes commonly played at
casi nos, such as slot machines, black jack, craps, and
roulette, would clearly fall in the class 111
category, as well as wagering ganes and electronic
facsimles of any game of chance. General ly, class

Il is often referred to a[s] casino-style gamng. As
a conpromse, the Act restricts Tribal authority to
conduct class Il gam ng.

Before a Tribe may l|awfully conduct class 111
gam ng, the following conditions nmust be net: (1) The
particular form of class IlIl gamng that the Tribe
wants to conduct nust be permtted in the state in
which the tribe is located; (2) The Tribe and the
state nust have negotiated a conpact that has been
approved by the Secretary of the Interior, or the
Secretary nust have approved regulatory procedures;
and (3) The Tribe nust have adopted a Tribal gamng
ordi nance that has been approved by the Chairman of
t he Commi ssi on.

See National Indian Gam ng Comm ssion, Indian Gami ng Regul atory

Act Overview, http://ww.nigc.gov/laws/igra/overview jsp (Iast

visited March 1, 2006) (enphasis added). The phrase "particul ar

formof class Il gam ng" decinmates the Lac du Fl anbeau ruling.
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205 Looki ng back, the district court was incorrect in
al nost every respect. It msread Wsconsin constitutional
history and it msinterpreted IGRA first, by engaging in a
bal ancing interpretation that wongly characterized Wsconsin's
climate toward Cass 11l gamng as regulatory rather than

prohi bitory, even though Wsconsin prohibited all casino ganes

by <crimnal statute; and, second, by concluding that if
Wsconsin permtted any Cass IIl gamng, it was required to
negotiate all Cass Il gam ng.

206 The district court's interpretation has been rejected

by other federal courts.?® |In Yavapai-Prescott Indian Tribe v.

Arizona, 796 F. Supp 1292, 1296 (D. Ariz. 1992), the court said

the Lac du Flanbeau "ruling mssed the mark and went too far."

It quoted a district court in Washington as saying, "frankly,

8 See Rumsey |ndian Rancheria of Wntun Indians v. WI son,
41 F.3d 421, 427 (9th CGr. 1994), anended, 64 F.3d 1250 (9th
Cr. 1995 and 99 F.3d 321 (9th Gr. 1996) ("IGRA does not
require a state to negotiate over one form of Class IIl gam ng
activity sinply because it has |egalized another, albeit simlar
form of gaming."); Cheyenne River Sioux Tribe v. South Dakota, 3
F.3d 273, 279 (8th Cir. 1993) ("The 'such gam ng' |anguage of 25
US C 8§ 2710(d)(1)(B) does not require the state to negotiate
with respect to forns of gaming it does not presently permt.
Because video keno and traditional keno are not the sane and
video keno is the only form of keno allowed under state law, it
would be illegal, in addition to being unfair to the other
tribes, for the tribe to offer traditional keno to its
patrons."); Am Geyhound, Inc. v. Hull, 146 F. Supp. 2d 1012,
1067 (D. Ariz. 2001), vacated on other grounds, 305 F.3d 1015,
1018 (9th Gr. 2002) (holding that a conpact cannot authorize
forms of gamng not otherwise legal in state); Coeur d' Al ene
Tribe v. ldaho, 842 F. Supp. 1268, aff'd, 51 F.3d 876, 876 (9th
Cr. 1995) (holding that state was required to negotiate only
with respect to specific Cass IlIl ganes that were permtted in
the state).
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the Lac du Fl anbeau anal ysis seens overbroad.” 1d. at 1296 n.13

(quoting Spokane Tribe of Indians v. United States, 782 F. Supp.

520, 522 n.2 (E.D. Wash. 1991)).
1207 In addition, it should be noted that the United States
Suprene Court handed down an inportant sovereign inmunity

decision in Semnole Tribe v. Florida, 517 U'S. 44, 47 (1996).

In that case, the Court held that the Indian Conmerce C ause—
the authority wunder which Congress enacted |CGRA—does not
enpower Congress to abrogate a state's Eleventh Anmendnent
i mmunity. As a result, unless a state consents to suit, an
Indian tribe may not enforce IGRA against a state in federal
court. Panzer, 271 Ws. 2d at 355 n.37. In other words,
wi t hout Wsconsin's consent, the district court could not issue

a decision like Lac du Fl anbeau today.

V. THE LEQ SLATI VE RESPONSE TO THE LAC DU FLAMBEAU DECI SI ON

1208 The Lac du Fl anbeau decision was issued on June 18

1991. The Court's order "REQU RED' the State "to conclude a
tribal-state Class IIl gamng conpact” with the two plaintiff
tribes "within sixty (60) days from the date of this order."
Lac du Fl anbeau, 770 F. Supp. at 488. By June of 1992 Governor

Tomry G Thonpson had negotiated conpacts with all 11 of the
State's federally recognized tribes.?® These conpacts authorized
(1) electronic ganes of chance with video facsimle displays;
(2) electronic ganmes of chance with mechanical displays; (3)

bl ackj ack; and (4) pull-tabs or break-open tickets when not

2 For a history and description of the conpacts, see
Ritsche, supra, at 22-28.
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pl ayed at the sanme |ocation where bingo is played. See Panzer,

271 Ws. 2d 295, f25. These 11 conpacts were scheduled to
expire seven years after each took effect, but they could be
extended and anended.

1209 One of the concluding paragraphs of the district

court's opinion stated:

I conclude that the state 1is required to
negotiate with plaintiffs over the inclusion in a
tribal -state conpact of any activity that includes an
el enent of prize, chance and consideration and that is
not prohibited expressly by the Wsconsin Constitution
or state | aw

Lac du Flanbeau, 770 F. Supp. at 488 (enphasis added). The

court's language was noted in the legislature and may have
influenced the legislative response to the decision. See
Menorandum from Jane R Henkel, Deputy Dir. of the Legislative
Council, to Sen. Lynn Adelman (Feb. 26, 1992) (hereinafter
Henkel / Adel man Menor andun); and Menorandum from Jane R Henkel
to Rep. David Travis 3 (June 19, 1992) (hereinafter
Henkel / Travis Menorandunm) (both on file with the Wsconsin
Legi sl ative Council, Madison, Wsconsin).

1210 On April 2, 1992, CGovernor Thonpson announced that he
would call the legislature into special session on April 14 to
vote on "a bill that would limt all fornms of casino ganbling."

Press Rel ease, Governor Thonpson Calls Ganbling Special Session

(Apr. 2, 1992) (on file wth Legislative Reference Bureau,
Madi son, W sconsin). The news release stated that, as of that
date, only three tribes did not have conpacts. On April 13

Gover nor Thonpson i ssued another news rel ease that stated:
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Governor Tomry G Thonpson and Attorney GCeneral
James Doyl e have reached agreenment on a bill limting
ganbl i ng. The legislature will consider the bill in
speci al session tonorrow.

"The bill before the legislature tonorrow is one
that both the Attorney GCeneral and | support, "
Governor  Thonpson said. "This bill wll Timt

ganbling to exactly what Wsconsin voters intended
when t hey approved a state lottery. . . . "

The bill, as agreed upon, wll narrowy define
lottery to a form of ganbling including only the types
of games currently offered by the State Lottery and
prohi bit casino ganbling.

It wll prohibit the legislature from authorizing
expanded ganbling that has not been approved by voters
in a statewide referendum and will not affect |Indian
ganbling conpacts agreed to within 30 days after the
bill takes effect.

News Rel ease, Governor, Attorney Ceneral Agree on Ganbling Bil

(Apr. 13, 1992) (on file with the Legislative Reference Bureau,
Madi son, W sconsin).

1211 Gover nor Thonmpson's  conpanion bills, Apri | 1992
Special Session Senate Bill 1 and April 1992 Special Session
Assenbly Bill 1, did not pass, but April 1992 Special Session
Assenbly Bill 6, introduced in My, was approved.®  Analysis

witten by the Legislative Reference Bureau explained that:

% puring consideration of April 1992 Special Session
Assenbly Bill 6, the |egislature approved an anendnent offered
by Senator Tim Weden entitled "Advisory Referendum on
Addi tional Forms of Ganbling."” The anendnent provided:

After t he effective date of this
section . . . neither house of the legislature nmy
pass any bill that authorizes the conduct of any gane
specified in s. 565 .01(6m(b), 1991 stats., unless,
prior to the passage of that bill and during the sane

| egi sl ative session, all of the foll ow ng occur:
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The bill [ ] provides that the provisions of the
bill which prohibit the state from conducting casino-
type ganmes shall not inpair the provisions of any

| ndi an gam ng conpact entered into by an Indian tribe
and the governor before the date that is 30 days after
the date on which the bill becones [|aw Under the
federal Indian gaming regulatory act, a casino-type
gane nay be lawfully conducted by an Indian tribe on
tribal lands in Wsconsin only if that activity is
permtted to be conducted in Wsconsin by any other
person, organization or entity and if the casino-type
gane is conducted by the tribe in conformance with a
tribal-state conpact that is entered into by the tribe
and the state (governor) and approved by the secretary
of the federal departnent of the interior.

212 The exception ultimately witten into
Ws. Stat. 8 565.01(6m(c) reads: "This subsection shall not
affect the provisions of any Indian gam ng conpact entered into
before January 1, 1993, under s. 14.035." The brevity of this
exception is notable because, several weeks earlier, April 1992
Speci al Session Assenbly Bill 3, introduced by the Conmittee on
Assenbly Organization, had contained an exception that read:
"This subsection shall not affect the provisions of any Indian

gam ng conpact entered into before the effective date of this

(1)) A bill requiring a statewide advisory
referendum on the question of whether the |egislature
shoul d authorize the conduct of such a ganme has been
enact ed.

(2) The advisory referendum required under sub.
(1) has been hel d.

See drafting file for Ws. A B. 6, April 1992 Special Session

on file wth the Legislative Reference Bureau, Madi son,
W sconsi n. Thi s amendnent S now codified as
Ws. Stat. 8§ 565.015. This statute was adopted before the 1993
constitutional amendnent when the |egislature theoretically had
the authority to grant either the State Lottery or the tribes
the right to conduct "additional fornms of ganbling."
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paragraph . . . under s. 14.035, including any provisions in the

conpact relating to the extension, renewal or renegotiation of

the conpact." (Enphasis added.) On May 5, 1992, the Assenbly
adopted Assenbly Anendnent 4 to the  bill striking out
"renegotiation.” The anendnent was approved on a voice vote

after efforts to table and reject the anmendnent had failed. The
Assenbly then adopted Assenbly Anendnent 2, 56 to 43, striking

everything after S. 14.035." Hence, the Jlanguage in
Ws. Stat. § 565.01(6m(c) has a nmeaningful history.3 See
drafting file for Ws. A B. 3, April 1992 Special Session, on
file with the Legislative Reference Bureau, Mdison, Wsconsin.
1213 On  June 17, 1992, Governor  Thonpson issued an
executive order calling a second special session to consider a
constitutional anmendnment relating to distinguishing the State
lottery from pr ohi bi t ed ganbl i ng, [imting “lottery,"
prohibiting lottery expansion to other ganes, and renoving from
the ganbling section of the constitution the |anguage
prohibiting the legislature fromgranting individual divorces. 3%

1214 The Governor's proposed anendnent, June 1992 Speci al
Session Assenbly Joint Resolution 1 (1991 Enrolled Joint

31 Assenbly Amendment 2 was introduced by Republican
Representatives Wlch and Loucks. An identical anendnent,
Assenbl y Amendnent 5, was i nt roduced by Denocrati c
Representati ves Rohan, Holperin, Young, Reynolds, and Bl ack.
See drafting file for Ws. A B. 3, April 1992 Special Session,
on file wth the Legislative Reference Bureau, Madi son,
W sconsi n.

32 A coalition of the majority of the state's Indian tribes
opposed the anendnent, offering to give Wsconsin "a significant
share of future casino revenues" if the anendnment proposal was
dropped. Ritsche, supra, at 11-12.
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Resol ution 27)33

made no reference to Indian gaming in its text
or inits Legislative Reference Bureau anal ysis.

1215 After his anendnent was approved, Governor Thonpson
issued a news release conplinenting the |egislature. Gover nor

Thonpson st at ed:

This amendnent begins the process of nmaking a
per manent, constitutional change to limt ganbling in
Wsconsin to the |evel Wsconsin citizens thought they
approved in 1987. At that time, people voted for a
lottery and parinmutuel betting and not casi no
ganbl i ng. It is our responsibility to ensure that
their wi shes are upheld[.]

News Rel ease, Governor Tommy G Thonpson, Governor Conplinents

Legislature On Limting Ganbling (June 30, 1992) (on file wth

the Legislative Reference Bureau, Mudison, Wsconsin).

216 Early in 1993 the legislature took up a second
consi derati on of t he pr oposed constitutional anendnment
restricting ganbling. See 1993 S.J.R 2 (1993 Enrolled Joint
Resolution 3). Again, the text of the anendnent and the
anal ysis of the anmendnent made no reference to Indian gam ng.

217 In its original draft, 1993 Senate Joint Resolution 2

proposed a ballot question entitled: "No expansion of state

lottery." This was anended in the Senate to a question

i nnocuously entitled: "Carify prohibition against ganbling."

1218 In the Assenbly, a bipartisan group of Ilegislators

(Representatives Freese, Stower, Schneider, Wrd, Wlch, and

3% Senator Lynn Adelman authored two sinmilar joint
resolutions earlier in the session. 1991 S.J.R 73 and 1991
S.J.R 93. The Adel man joint resolutions nmade no reference to
| ndi an gam ng.
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Brancel) offered a pointed alternative question that was adopted

and presented to the people. The new question read:

Question 1: Ganbling expansi on prohibited. Shal
article IV of the constitution be revised to clarify
that all forns of ganbling are prohibited except
bingo, raffles, pari-nmutuel on-track betting and the
current state-run lottery and to assure that the state
wi Il not conduct prohibited fornms of ganbling as part
of the state-run lottery?

1219 Before this anendnent was adopted, Representatives
Schnei der, Freese, and Krug offered an anmendnent to insert the
words "Indian gamng" into the list of exceptions in the
questi on. This anmendnent was tabled without a vote. Then
Representative Schneider offered a second anendnment to nodify
the question by inserting the phrase "forns of ganbling allowed
under current state-tribal gamng conpacts” into the list of
excepti ons. This amendnent was rejected by the Assenbly by a
vote of 63 to 35.

1220 On  April 6, 1993, the proposed constitutional
amendnent restricting gamng in Wsconsin was approved by the
peopl e, 623,987 to 435, 180. On the sane day, the people voted
on five advisory referenda related to ganbling. One of these
referenda asked: "Do you favor a constitutional anmendnent that
would restrict ganbling casinos in this state?” Thi s advisory
ref erendum was approved 646, 827 to 416, 722.

VI . | NTERPRETI NG ARTI CLE 1V, SECTION 24 AS AVMENDED | N 1993

221 The principal issue in this case is whether the 1993

constitutional anendnent on ganbling affected the conpacts

57



No. 2003AP421.dtp

negotiated with Wsconsin's Indian tribes in 1991-92.3%  The
i ssue presented requires that we interpret the amendnent.
1222 Article 1V, Section 24, after the 1993 anendnent,

reads in part as foll ows:

(1) Except as provided in this section, the
| egi sl ature may not authorize ganbling in any form

(6)(a) The legislature may authorize the
creation of a lottery to be operated by the state as
provi ded by I aw. The expenditure of public funds or
of revenues derived from lottery operations to engage
in pronotional advertising of the Wsconsin state
lottery is prohibited. Any advertising of the state

lottery shall indicate the odds of a specific lottery
ticket to be selected as the winning ticket for each
prize anount offered. The net proceeds of the state
lottery shall be deposited in the treasury of the
state, to be wused for property tax relief for
residents of this state as provided by |aw The

distribution of the net proceeds of the state lottery
may not vary based on the incone or age of the person
provi ded the property tax relief. The distribution of
the net proceeds of the state lottery shall not be
subject to the uniformty requirenent of section 1 of
article VIII. In this paragraph, the distribution of
the net proceeds of the state lottery shall include
any earnings on the net proceeds of the state lottery.

(b) The lottery authorized under par. (a) shall

be an enterprise that entitles the player, by
purchasing a ticket, to participate in a gane of
chance if: 1) the wnning tickets are randomy

predetermned and the player reveals preprinted
nunbers or synbols from which it can be imrediately
determ ned whether the ticket is a wnning ticket
entitling the player to win a prize as prescribed in
the features and procedures for the gane, including an
opportunity to wn a prize in a secondary or
subsequent chance drawi ng or gane; or 2) the ticket is

3 See Ritsche, supra, at 11-12 (discussing the history of
the 1993 anendnent).
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evidence of the nunbers or synbols selected by the
player or, at the player's option, selected by a
conputer, and the player becones entitled to a prize
as prescribed in the features and procedures for the
ganme, including an opportunity to win a prize in a
secondary or subsequent chance drawi ng or gane if sone
or all of the player's synbols or nunbers are sel ected
in a chance drawing or gane, if the player's ticket is
randomy selected by the conputer at the time of
purchase or if the ticket is selected in a chance
dr awi ng.

(c) Notwi thstanding the authorization of a state
|ottery under par. (a), the follow ng ganes, or ganes
simulating any of the followng ganes, may not be
conducted by the state as a lottery: 1) any gane in
which winners are selected based on the results of a
race or sporting event; 2) any banking card gane,
i ncludi ng bl ackjack, baccarat or chemn de fer; 3)
poker; 4) roulette; 5) craps or any other gane that
involves rolling dice; 6) keno; 7) bingo 21, bingo
jack, bingolet or bingo craps; 8) any gane of chance
that is placed on a slot machine or any nechanical,
el ect r omechani cal or el ectronic device that IS
generally available to be played at a ganbling casino;
9) any gane or device that is comonly known as a
vi deo gane of chance or a video gam ng machi ne or that
is comonly considered to be a video ganbling machi ne,
unl ess such machine is a video device operated by the
state in a game authorized under par. (a) to permt

the sale of tickets through retail outlets under
contract wth the state and the device does not
determine sonme or all of the player's synbols or

nunbers on the player's ticket have been selected in a
chance drawing, or by verifying that the player's
ticket has been randonmly selected by a central system
conputer at the tinme of purchase; 10) any gane that is
simlar to a gane listed in this paragraph; or 11) any
other game that is commonly considered to be a form of
ganbling and is not, or is not substantially simlar
to, a game conducted by the state under par. (a). No
ganme conducted by the state under par. (a) may permt
a player of the gane to purchase a ticket, or to
otherwi se participate in the game, from a residence by
using a conputer, t el ephone or other form of
el ectronic tel ecommunication, video or technological
ai d.

Const. art. |V, § 24.
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223 Focusing on the |anguage of the anended section, there
can be no doubt that the amendnent established a sweeping
l[imtation on the legislature's power to authorize "ganbling in
any form" The text lists several exceptions to this barrier,
but it specifically denies the state-operated Ilottery any
authority to conduct poker, roulette, craps, keno, and many
other forns of ganbling. Because these enunerated gam ng
activities are specifically excluded, they constitute forms of
ganbling that the | egislature may not authorize.

1224 The 1993 anmendnent does not explicitly include Indian
gami ng but it does not exclude Indian gam ng either. Clearly,
the section's present |anguage is broad enough on its face to
i ncl ude Indian gam ng. In these circunmstances, the court nust
exam ne extrinsic materials to interpret the provision and give
it proper effect.

225 It should be noted at once that the mpjority's w de-
ranging examnation of extrinsic mterials—to discern the
intent of the framers of the anendnent and the people who
adopted it—stands in stark contrast to the tunnel-vision that
federal and state courts have applied to earlier versions of
Article 1V, Section 24. If courts had followed the proper
nmet hodol ogy in interpreting the 1848 constitution and the 1987
anendnent, the Wsconsin experience with Indian gam ng would be
very different.

1226 The plain truth is that the anmended constitution is
di fferent from t he cont enpor aneousl y enact ed statute,

Ws. Stat. 8§ 565.01(6m(c), in that it contains no exception for
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| ndi an gami ng. Moreover, if we |ook beyond the words of the
anendnent to its legislative history, we note that the
| egislature rejected an opportunity to clarify the anmendment's
i mpact on Indian gam ng by amendi ng the ball ot question.

1227 Nonet hel ess, a powerful case can be nade that the
amendnment was not intended to cl ose down Indian casinos.

1228 First, in Wsconsin a constitutional anmendment is to
be given prospective effect unless the amendnent specifically

provi des ot herwi se. Kayden Indus., 34 Ws. 2d at 731.%® The

prospective effect of the 1993 anmendnent suggested to nost
| awmrakers that if the amendnent had any inpact on Indian gam ng,
it would not cone until 1998 and 1999, when the tine canme for
the state to renew the conpacts.

1229 Second, there is persuasive evidence that |egislators

intended to preserve gaming as it existed in 1992, including
| ndi an gam ng. In response to an inquiry, Attorney GCeneral
Doyl e advi sed Representati ve John Medi nger t hat "a

constitutional anmendnent as proposed by the Governor would not
af fect conpacts which already exist under the current state of
the substantive law." Letter from Att'y Gen. James E. Doyle to
Rep. John Medi nger (June 24, 1992).

1230 The Attorney Ceneral al so advised Representative

Marlin Schneider on February 3, 1993, that, in his opinion, "the

3% This principle is nearly universal. See State v. Bates,
305 N.W2d 426 (lowa 1981); People v. Gornbein, 285 N W2d 41
(Mch. 1979); Kadan v. Bd. of Supervisors of Elections of
Balti nore County, 329 A 2d 702 (Ml. 1974); Kneip v. Herseth, 214
N.W2d 93 (S.D. 1974); Coff v. Hunt, 80 A 2d 104 (N J. 1951)
Lui kart v. Higgins, 264 NW 903 (Neb. 1936).
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proposed constitutional anmendnent would not affect |ndian gam ng

currently being conducted in this state under the terns of the

conpacts between the various tribes and the Governor
[A] constitutional amendnent as currently proposed would not

af fect conpacts which already exist under the current state of

the substantive law." Letter from Att'y Gen. James E. Doyle to

Rep. Marlin Schneider (Feb. 3, 1993) (enphasis added). These
assurances were widely repeated during the ratification canpaign
by proponents of the amendnent, and they are reflected in

newspaper editorials cited in the majority opinion.

1231 Thi rd, t he | egi sl ature enact ed
Ws. Stat. 8§ 565.01(6m(c), excepting | ndi an gam ng from
statutory prohi bi tions bef ore it first consi dered t he

constitutional amendnent; and it signaled its approval of the
1991-92 conpacts in subsequent |egislation such as 1993 Act 406,
creating Ws. Stat. § 992.20(1) (validating "[a]ll contracts for
the . . . joint exercise of any power or duty required or
authorized by law entered into by a nmunicipality, as defined in
S. 66.0301(1)(a), and a federally recognized Indian tribe or
band in this state before May 6, 1994").

1232 Finally, there was discussion in the legislature that
the contracts clauses of the United States Constitution, Article
|, Section 10, and the Wsconsin Constitution, Article 1,
Section 12, would prevent the proposed anendnent from closing
down | ndian casinos. This discussion was fueled by mnenoranda
from Jane R Henkel, Deputy Director of the Legislative Council,

to Senator Lynn Adelnman, dated February 26, 1992, and to
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Representative David Travis, dated June 19, 1992. See
Henkel / Adel man Menorandum and Henkel / Travi s Menorandum

1233 Based on the evidence at hand, it would be hard to
argue that either the proponents or opponents of the anmendnent
expected or intended the i medi ate cl osure of |ndian casinos.

1234 The intended inpact of the anmendnent on the extension
of the Indian gam ng conpacts is not so clear. The consensus of
news reports during the anmendnent's ratification process was
that the amendnent mght affect renewal of the conpacts. For
i nstance, a M| waukee Journal reporter concluded that though any
"threat to closing Wsconsin Indian casinos if the amendnent
passes won't hit for six nore years," there was the potenti al
"when the conpacts conme up for renewal in 1998 and 1999 that the
amendnment could be used to shut down the tribal casinos."” Steve

Schultze, Answers help shed |light on anendnent questions, MIw.

J., Apr. 4, 1993, at B-3. The Wsconsin State Journal noted
that passage of the amendnent would not affect the conmpacts for
at least six years but that tribal nenbers feared the state

woul d not renew the conpacts. Ron Seely, You can bet on it;

Gam ng referendumis sure to confuse, Ws. St.J., Apr. 4, 1993

at 1-A.  This explains why sone tribes opposed the anendnent.
1235 Each of the 11 conpacts contained a provision for
automatic renewal, worded as foll ows:
Dur at i on.

A This Conpact shall be in effect for a term
of seven years after it beconmes binding on the
parties.
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B. The durati on of this Conpact shal
thereafter be automatically extended for ternms of five
years, unless either party serves witten notice of
nonrenewal on the other party not |ess than one
hundred eighty days prior to the expiration of the
original term of this Conpact or any extension
t her eof .

See St. Croix conpact, section XXV (enphasis added).

1236 In 1998 and 1999 the governor who signed the origina
conpacts, Tomry Thonpson, was still in office, and he extended
the conpacts by deciding not to serve a notice of nonrenewal on
the tribes. Governor Thonpson's decision to extend was not
chal l enged at that tine in court.

1237 Extensions of the conpacts were designed to occur
automatically, wthout the necessity of negotiation. These
extensions would not expand ganbling in any substantive sense
They would preserve the status quo. This was consistent wth
the title of the ball ot guesti on: "Ganbling expansion
prohi bited"—and it was consistent wth explanations of the
anendnent by Senator Lynn Adel man and Representative Peter Bock
that approval of the amendnent would "freeze the current |evel

of ganbling in Wsconsin and put a constitutional brake on new,

expanded forns of ganbling."” Lynn Adelman & Peter Bock,
Editorial, "Vote 'yes' on Question 7 to |limt expansion," MIw
J., Mar. 29, 1993, at A-8. It was also consistent wth Attorney

CGeneral Doyle's assurance that "the proposed constitutional

amendnent would not affect Indian gamng currently being

conducted.” See Letter from Att'y Gen. Janmes E. Doyle to Rep
Marlin Schneider (Feb. 3, 1993).
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1238 Either party had the right to nonrenew existing
conpacts at five-year intervals. This is undisputed. However
there is little evidence that proponents intended the anmendnent
to require a Wsconsin governor to nonrenew the conpacts. In
fact, some of the opposition to the amendnent was based on the
view that because of the automatic extension provisions in the
conpacts, the tribes were being given a pernmanent nonopoly. In
addition, legislators understood that if the anendnent forced
nonrenewal of the conpacts, it would trigger |awsuits about the
i mpai r ment of contracts because forced nonrenewal woul d
elimnate the great bulk of the revenue-raising activity at
| ndi an casi nos. Finally, nonrenewal of conpacts, one by one,
woul d create problens of consistent treatnment anmong the tribes.
To illustrate, the conpact of the Lac Courte Oeilles Band of
Lake Superior Chippewa would have ended in md-August 1998, if
nonrenewed, but the Ho-Chunk Nation's conpact would not have
ended until June 1999. Al tribes whose conpacts would have
been nonrenewed before the Ho-Chunk conpact ended could have
argued that Wsconsin was violating |IGRA or conpact provisions,
by permtting allegedly prohibited casino ganmes in sone Indian
casinos, but not allowing the sane games in the casinos of the
tri bes whose conpacts had ended.

1239 The 1998-99 conpacts did have sone anendnents.
However, the 1998-99 anendnents did not render any of the
conpacts substantially different from the original conpacts.
For instance, the Forest County Potawatom conpact was anended

to increase the nunber of slot nachines from 200 to 1000 and to
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permt the playing of blackjack at the tribe' s Menononee Vall ey
Casino in M| waukee. Panzer, 271 Ws. 2d 295, 32. The 1998-99
anendnents did not give the Forest County Potawatom (or any

tribe) a new gaming activity.3® See generally Anendnents to the

Forest County Potawatom Community of Wsconsin and the State of
W sconsin Gam ng Conpact of 1992, 1-4 (1998). The Forest County
Potawat om 's original conpact authorized slot machines at the
Menononee Valley site, so that only the nunber of slot nachines
changed; and it authorized blackjack at other Potawatom tribal
facilities. Forest County Potawatom Conpact 88 IV, XV(H).
Thus, the 1998-99 anendnents did not violate the Wsconsin
Constitution wunless the extension by itself violated the
constitution. They were also supported by 25 US.C
8§ 2710(d)(1)(B).

9240 This brings us to the issue that was decided in
Panzer, nanely, whether the Governor had authority to approve
anendnents to the original Indian gam ng conpacts to add new
ganmes of poker, roulette, craps, and keno, which are explicitly

prohi bited by the Wsconsin Constitution.

% In the negotiations on initial conpact renewal with the
State, Wsconsin tribes sought an expansion of ganes, including
roulette and craps, and promsed the State |arger shares of
their ganmbling revenues in return. Any Rinard, Casinos to seek
roulette, craps, MIlw J.S., Dec. 24, 1996, at A-1. These
initiatives were not accepted by Governor Thonpson. The Jour nal
Sentinel editorialized against the expansion, suggesting that
the offer of nore noney for expanded ganming "smacks a little bit
of Dbribery." Editorial, A risky bet for tribes, Wsconsin,
MIlw J.Sentinel, Dec. 30, 1996, at 10-A; Editorial, Just say
'no’ to nore gamng, MIlw J.Sentinel, Nov. 23, 1997, at 4-J.
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1241 In Panzer, t he Gover nor cont ended t hat
Ws. Stat. § 14.035 gi ves W sconsin governors expansi ve
authority to enter into and negotiate anendnents to gam ng
conpacts. Section 14.035 states: "The governor may, on behalf
of this state, enter into any conpact that has been negoti ated
under 25 U . S.C. § 2710(d)." This court recognized 8§ 14.035 as
an inportant delegation of power to the Governor, but it
concluded that this power is "subject to certain inplicit
[imts." Panzer, 271 Ws. 2d 295, {60.

1242 The ~court held that the constitution acts as a
l[imtation on both the legislature and the governor, and that
the crimnal code acts as a linmtation on the governor.

1243 The power delegated to a governor also is limted by
IGRA, 25 U S.C. 8§ 2710(d)(1)(B), which provides that "[c]lass

1l gaming activities shall be lawful on Indian lands only if

such activities are . . . (B) located in a State that permts

such gaming for any purpose by any person, organization, or

entity." (Enphasis added.) Accordingly, if state |aw prohibits

a Cass Ill gaming activity, the governor's power to negotiate

that activity is circumscribed. Panzer, 271 Ws. 2d 295, {89.°%
244 1 GRA does not invest a state governor with authority

to negotiate ganes that are prohibited to everyone by state | aw

3" Counsel for Governor Doyle addressed this issue in Panzer
v. Doyle, 2004 W 52, 187, 271 Ws. 2d 295, 680 N.W2d 666. The
court responded, beginning at 988, quoting wth approval the
analysis in Anmerican Geyhound, 146 F. Supp. 2d at 1067:
"According to the structure of 8§ 2710(d)(1) and its plain terns,
a conpact cannot make legal <class I1Il gamng not otherw se
permtted by state |aw The State nust first |egalize a gane,

even if only for tribes, before it can becone a conpact term"
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| nst ead, | GRA acknow edges the prinmacy of state |law over a C ass

1l gamng activity so long as the state does not permt that

gam ng activity to anyone for any purpose. Thus, a governor

woul d contravene federal law if the governor contravened state
| aw.

1245 In Panzer, the court concluded the 1993 amendnent to
Article 1V, Section 24 of the Wsconsin Constitution and
Ws. Stat. ch. 945, which crimnalizes ganbling, foreclosed the
Governor from anmending the conpacts to include additional types
of games prohibited by |aw Panzer, 271 Ws. 2d 295, 996. The

Panzer court hel d:

[ T] he Governor's agreenent to the additional ganmes of
keno, roulette, craps, and poker in 2003 was contrary
to crimnal/prohibitory sections of state law in
addition to the constitution. It is beyond the power
of any state actor or any single branch of governnent
to unilaterally authorize gamng activity in violation
of the policy in Wsconsin's crimnal code. The
governor may not carve out exceptions to the state's
crimnal statutes wunilaterally. W are wunable to
conclude that the |egislature del egated such power or
could delegate such power in Ilight of +the 1993
constitutional amendnent.

Panzer, 271 Ws. 2d 295, 196.

1246 The |egislature has not changed the crimnal statutes
governi ng poker, roulette, craps, and keno. More inportant, the
| egi sl ature cannot change the statutes on poker, roulette,
craps, and keno in any way that would permt these ganes to be
conducted in Wsconsin. The |egislature may not authorize these
four ganmes until the people, by constitutional anmendnent, renove
the constitutional inpedinent to legislative action. Nei t her

the present governor nor any other governor may rely on
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Ws. Stat. 8 14.035 as authority to negotiate what t he
constitution prohibits. Panzer held that the Governor acted
ultra vires by negotiating beyond the scope of the power that
the Wsconsin Legislature gave or could give any governor under
the present constitution.

247 This is not only the holding in Panzer, it is also the
argunment made to the Seventh Circuit Court of Appeals in the

State's failed appeal of the Lac du Flanbeau deci sion. In a

brief submtted by Attorney General Janes Doyle, the State said:

[ T] he Governor cannot exceed the statutory authority
whi ch has been delegated to him Section 14.035, Ws.

Stat., provides nerely that "[t]he governor my, on
behalf of this state, enter into any conpact that has
been negotiated under 25 USC 2710(d)." This statute
assunes that such a conpact will be negotiated based
on the requirenents of that section. Section 14.035
does not purport to in any way anend or change the
public policy of Wsconsin for gam ng. It is merely

authorization for the Governor to sign legally
negoti ated conpacts. The Legislature has delegated to
the Governor only such authority as the state statutes
and the federal |aw provide. The Governor cannot
exceed that delegation by signing a conpact which does
not conport wth either 25 US C s 2710(d) or
W sconsin's gam ng policy.

The State's argunent was nade before the 1993 constitutional
amendnent . Passage of the 1993 anendnent strengthened an
al ready unanswer abl e argunent.

1248 The nmmjority appears to wunderstand the peril in
relying on Ws. Stat. 8 14.035 as the Governor's source of
authority for agreeing to new ganes that are prohibited by the
constitution. It attenpts to fashion an alternative analysis
that nuddles the distinction between extensions and anmendnents,

and waps them both in the protective mantle of "inpairnment of
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contracts.” Majority op., 9167. The gist of the nmpjority's

analysis is as foll ows:

(1) The original conpacts are lawful.3® Mijority op.,
76, 77.

(2) The conpacts may be extended automatically and
will extend automatically unless formal notice of
nonrenewal is filed. Majority op., Y65.

(3) The conpacts may be anended to add new ganes.
Majority op., 112, 82-86.

(4) The provision for amendnent is a fundanental
feature of each original conpact. See Majority
op., 1191, 95.

(5 The parties have a reliance interest in the
continuation of the original conpacts. Maj ority
op., 958.

(6) Nonrenewal of the ~conpacts because of the
constitutional amendment would unconstitutionally
impair the conmpacts. Myjority op., f70.

(7) Because t he ori gi nal conpacts cont enpl at ed
anendnents that add new ganes, anendnents to the
ori gi nal conpacts that add new ganes are
constitutionally protected by the contracts
clauses of the Wsconsin and United States
Constitutions. Mjority op., 195.

The mpjority's analysis is both unavailing and dangerous, and it
does not w thstand careful scrutiny.
1249 All the conpacts contain provisions authorizing

amendnent s. For exanple, the original Forest County Potawatom

%% The original conpacts are lawful because (1) the
| egi sl ature authorized the governor of Wsconsin to negotiate
| ndi an gam ng conpacts, consistent with IGRA Dby its passage of
Ws. Stat. 8 14.035; (2) the United States District Court
ordered the State to "conclude" conpact negotiations; (3) the
governor of Wsconsin, pursuant to delegated authority and court
order, agreed to conpacts; and (4) the conpacts thus negoti ated
were not tinely chall enged.
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conpact, in Section XXX, states: "This Conpact shall not be
nodi fi ed, anended or otherwi se altered without the prior witten
agreenent of both the State and the Tribe." (Enphasis added.)

1250 Plainly, this bare-bones provision is a procedural

rule that permts the parties to agree to changes in the
conpact . The provision does not authorize the parties to
disregard their own laws. It does not give the negotiator for a
party extra authority beyond the authority the negotiator
al ready has.

251 For a conpact amendnent to be valid, it nust be agreed
to in witing. After the 1993 anendnent to Article IV, Section
24, however, state officials are denied the authority to bind
the state to gamng activities that violate the Wsconsin
Constitution. The governor has no nore authority to violate the
W sconsin Constitution than the |egislature. The governor of
Wsconsin has no nore authority to sign a conpact approving
prohi bited ganmes than the Badger nascot.

1252 A second provi si on in t he conpact s menti ons
anmendnent s. The original Forest County Potawatom Comrunity

Conmpact (1992) provided, in part, in Section |V:

Aut horized Cass Il Gam ng

A The Tribe shall have the right to operate the
followng Cass Ill ganes during the termof this
Conmpact but only as provided in this Conpact:

1. El ectronic ganes of chance with video
facsim |l e displays;

2. El ectronic ganes of chance w th nechani cal
di spl ays;

3. Bl ackj ack; and
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4. Pull -tabs or break-open tickets when not
pl ayed at the sanme |ocation where bingo is
bei ng pl ayed.

B. The Tribe may not operate any Cass IIll gamng

not expressly enunerated in this section of this
Conpact unless this Conpact is anmended pursuant
to section XXX

Forest County Potawatomi Community of Wsconsin and State of
W sconsin Gam ng Conpact of 1992, Section IV.A and B. (enphasis
added).®®  Subsection B. refers back to the anmendment section
di scussed in 1249.

1253 Ot her subsections of the conpact provide that if the
State commences to operate or license or permt additional
ganes, the conpact may be reopened for anendnent. See id. at
Section IV.C., D., and E

1254 These reasonable provisions permt the addition of new
gamng activities, such as lotteries and pari-nutuel on-track
betting, so long as they are lawful; but they do not constitute
an independent grant of authority to approve Cass |Il gamng
activities not otherwse permtted in Wsconsin. The gover nor
of Wsconsin does not have sone "contract" right to disregard
the state constitution.

255 The nmmjority appears to believe otherw se. The
majority opinion states that when the parties agreed upon

provisions allowing for future anmendnents to the types of ganes

% The 10 other original conpacts contained the sane
provisions. See Bad River Band Conpact § |V(B); Wnnebago [ Ho-
Chunk] Conpact 8 IV(C); Lac Courte Oeilles Conpact 8 |V(B); Lac
du Fl anbeau Conpact 8§ IV(B); Menom nee Conpact § |V(B); Oneida
Conmpact 8 1V(B); Red diff Conpact 8 IV(B); Sokaogon Chippewa
Conpact 8 1V(B); St. Croi x Chi ppewa  Conpact 8 1V(B);
St ockbri dge- Munsee Conpact 8§ |V(B).
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that nay be conducted in Indian country, "the parties negotiated
for the anendnment provision under the auspices of the law as

interpreted by the court in Lac du Flanbeau, under which all

Class Il ganmes are negotiable.” Majority op., 9185 (enphasis

added) . Thus, the governor has the authority to negotiate for

any ganmes that would have been |awful under Lac du Flanbeau in

1991 and 1992. The Oiginal Conpacts are insulated from the
1993 Anendnment and further changes in Wsconsin's ganmng |aws
unless and until the conpacts are term nated. Majority op.,
1165- 66.

1256 To summarize, the majority concludes that the governor

of Wsconsin has the authority and duty to negotiate all C ass

1l ganes, i.e., all Cass IlIl gamng activities, and to act as
t hough the 1993 constitutional anmendnent did not exist. But
there is a problemwth this position. "Cass IlIl gamng" is a

very broad term that enconpasses all fornms of gaming that are

not Class | gaming or Class Il gamng. The classification "all
Class Il ganes" includes pari-nutuel betting, both on-track and
of f-track. Of-track pari-mutuel betting was explicitly

prohibited by the Wsconsin Constitution in 1987, and is
prohibited by the Wsconsin Constitution today. Ws. Const.
art. 1V, 8 24(1) and (5). It was not affected by the 1993
anmendnent . Thus, a governor cannot negotiate all dass 111
ganmes wi thout disregarding the constitution as of 1987.

1257 A governor has clear authority under the Wsconsin
Constitution to agree in a conpact to permt a Wsconsin tribe

to operate a dog track or other racing track and to offer pari-
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nmut uel betting at that track. Pari-mutuel on-track betting is
permtted by both the Wsconsin Constitution and state statutes.
On the other hand, a governor of Wsconsin has no authority to
permt a second tribe to take off-track bets on the dog races
conducted by the first tribe. Wy ? Because off-track pari-
mut uel betting is prohibited by the Wsconsin Constitution. | f
a conpact anmendnent were negotiated to permt tribes to take
bets on dog races without operating a track, it would legitimze
off-track betting in Indian country throughout W sconsin. | f
the constitution does not bar gubernatorial approval of such an
anendnent, it would also not bar an anendnent approving betting
on all races and all sporting events, so long as that betting
activity was not barred by federal |aw.

1258 When this court authorizes a governor to disregard the
state <constitution, there is no stopping point . . . except
federal |aw Jai alai is negotiable. Any casino ganme is
negoti abl e. Any ganbling activity is negotiable so long as it
does not violate federal |aw |f the governor is authorized to
di sregard the constitution in one conpact anendnent, it is hard
to see why the governor may not disregard the constitution in
ot her conpact anendnents. This could permt the Governor to
negotiate a perpetual conpact and waive the state's sovereign
i mmunity. Three of the four menbers of the mpjority supported
t hese anmendments in their Panzer dissent.

1259 The inpairnent of contracts clauses do not save the

2003 anendnents, which add poker, roulette, craps, and keno to
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the Indian gam ng conpacts, because the tribes understood the
inportance to the state of limting casino ganes.

1260 Seven of the original conpacts articulated the
parties' intent and nmaterial considerations. For instance, the
St. Croix Chippewa Indians of Wsconsin Gaming Conpact of
Decenber 1991 stated in Section XXXI:

A | n consideration of:

1. The Tribe's desires to be able to offer
Class Ill ganes that are econom cally viable
and provide substantial revenues to support
tribal sel f-sufficiency and econoni ¢
devel opnent, and to have the confidence that
such ganes nmay be offered for such period of
time that the Tribe can develop its gam ng
enterprise, recover its capital investnents,
and receive a reasonable return; and

2. The State's desire to limt the types of
"casino-type" ganes that my be offered
within this state to a select nunber in
order not to have pervasive broad-scale
"casi no-type" ganbling within this state;

The parties acknow edge the nutual conprom ses
wth respect to the types of ganes the Tribe is
authorized to operate during the term of this
Conpact and with respect to the duration of this
Conpact were significant material considerations
in reaching agreenent and are the essence of this
Conpact .

St. Croi x Chippewa |Indians of Wsconsin Gam ng Conpact, Section
XXXI (1991) (enphasis added).
261 A threshold question in any contracts clause analysis

is whether a contract to which a state is a party surrenders an

0 See also Bad River Band Conpact § XXXI; Lac Courte
Oeilles Conpact 8§ XXXI; Menom nee Conpact 8 XXXII; Red diff
Conpact 8 XXXI; Sokaogon Chippewa Conmpact 8 XXXI; St. Croix
Chi ppewa Conpact 8 XXXI; Stockbridge-Minsee Conpact 8 XXXI.

75



No. 2003AP421.dtp

essential attribute of state sovereignty. See United States

Trust Co. of NY. v. New Jersey, 431 US 1, 23-24 (1977).

Contracts that Iimt the exercise of a state's police power or
em nent domain power are "invalid ab initio under the reserved-

powers doctrine[.]" Id. at 23; see also Ws. Prof'l Police

Ass'n v. Lightbourn, 2001 W 59, 9149, 243 Ws. 2d 512, 627

N. W 2d 807. If a contract does not inplicate a state's police
power or em nent domain power, to establish an unconstitutiona
i mpai rment of contract, it is necessary to show (1) there was a
valid, pre-existing contract; (2) the legislation substantially
inpairs the contractual relationship; and (3) either (a) there
is no significant and legitimate public purpose behind the
legislation or (b) if there is a significant and legitimte
public purpose, the legislation is unreasonable and unnecessary

to serve the public purpose. See Li ght bour n, 243 Ws. 2d 512,

19147- 49.

262 Wthout addressing the threshold question or the
validity of the majority's conclusions as to the first and third
parts of the three-part test—which are ably addressed in
Justice Roggensack's concurring/dissenting opinion—+ disagree
with the mjority's conclusion that the 1993 anendnent to
Article 1V, Section 24 substantially inpairs the relationships
created by the original conpacts when it applies prospectively
to the scope of gamng. See mgjority op., 179.

1263 Legislation inmpairs a contractual relationship when it
"alters the contractual expectations of the parties.”" State ex

rel. Canon V. Mor an, 111 Ws. 2d 544, 555, 331 N W2d 369
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(1983). In determning whether the inpairnment is substantial,
"a court should look to the reasonableness of the parties'

reliance upon the contract affected.” Chappy v. LIRC, DILHR

136 Ws. 2d 172, 187, 401 N.W2d 568 (1987). Based on the text
of the original conpacts and the historical events that occurred
before the conpacts were renewed in 1998-99, | conclude the
parties could not reasonably have expected the conpacts would be
anended to include additional types of ganes that were
explicitly prohibited by the Wsconsin Constitution.

1264 From the State's perspective, the desire to limt the
types of casino ganmes offered within the state was deenmed "the
essence"” of the conpact. The extension of such conpacts woul d
preserve the status quo. The nonrenewal of such conpacts woul d
alter the status quo, and deprive tribes of substantial revenues
to support tribal self-sufficiency and econom c devel opnent.
Nonet hel ess, the State had an undisputed right to nonrenew the
conpacts.

265 If the contractual right to nonrenew gam ng conpacts
woul d not have inpaired the conpacts, how could a refusal by the
State to agree to four new ganes that the tribes never had—#n
violation of the Wsconsin Constitution, state crimnal
statutes, and what the State viewed as the "essence" of the
conpact —+npair the conpacts?

1266 The provision allow ng anmendnents to the conpacts to
add new ganes represented a contingency that mght or mght not
occur . The tribes could not rely on that contingency. See

Cchiltree v. RR Co., 88 U S 249, 252 (1874) ("the obligation
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of contract within the meaning of the Constitution is a valid
subsisting obligation, not a contingent or speculative one").
They could not rely on the possibility that the State would
offer new ganes that are prohibited for all purposes to all
persons, organizations, and entities, because to do so would
violate both state and federal |aw. Against this background, it
is hard to inmagine how any court could hold that denying tribes
the new right to play poker, roulette, craps, and keno at their

casi nos—when no one else has that right—would substantially

and unconstitutionally inpair their conpacts.

1267 In ternms of reliance, the tribes were fully aware of
Attorney GCeneral James Doyle's stated position on new ganes.

After the Lac du Flanbeau decision was issued, the State

appeal ed, ** and that appeal was not dismissed until Mrch 23,

1992. Lac du Fl anbeau Band of Lake Superior Chi ppewa |ndi ans v.

State of Wsconsin, 957 F.2d 515 (7th Cr. 1992). By that date,

7 of the 11 conpacts had al ready been signed.

1268 The following nonth, after Governor Thonpson had
called the April 1992 special session, two state representatives
asked Attorney GCeneral Doyle his opinion on the effect the
change in statutory |aw would have on Indian gamng in genera

and on the conpacting process in particular. See Letter from

‘1 The Associated Press reported the follow ng statenent
from Attorney Ceneral Doyle: "The governor, as the client, has

asked for an appeal. And | concur in his decision. There is
considerable interest throughout the country regarding this
ruling.” M chael C Buelow, State gears up for fight to stop

casi no ganbling, The Post-Crescent (Appleton), July 18, 1991, at
B- 6.
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James E. Doyle, Att'y Gen., to Walter Kunicki, Speaker of the
Ws. Assenbly, and John Medinger, Chairperson of the Assenbly
Comm on State Affairs (Apr. 29, 1992) (on file wth the
W sconsin Historical Society Archives, John D. Medinger Papers,
Box 6, Fol der 1).

1269 Representatives Kunicki and Medi nger posed a nunber of
guesti ons. For instance, they asked whether "the |egislation
prevent[s] the Governor from entering into conpacts that
aut hori ze bl ackjack and electronic ganmes with the three tribes

that currently do not have conpacts, if such conpacts are not

entered into [before the change in definition becones
effective].” Attorney General Doyle responded in part:
The legislation will change, on its effective date,
those games which are permtted in Wsconsin. After

the effective date of the legislation the enunerated
ganes, roulette, craps, banking card ganes, etc., wll
no longer be permtted in Wsconsin except as provided
in the grandfather provision [pursuant to proposed
8§ 565.01(6m(c) regar di ng state-tri bal gam ng
conpact s] . At that point it wll be unlawful for
tribes to whom the statute applies to conduct those
ganes and since their conduct is unlawful, the
Governor is not required to negotiate over them

Id. at 2 (enphasis added).

270 The legislators also asked about existing conpacts
that "grant to the tribes the right to request that conpacts be
revised to permt additional ganes.” They asked the prescient
guestion: "Does the legislation prevent the Governor, through
the negotiation process, from authorizing Indian tribes to

conduct additional ganes?" Attorney Ceneral Doyl e responded:

The current |egislation would not prevent the Governor
from negotiating with the tribes over the adding of
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addi tional ganmes to the conpact so |ong as those ganes
are permtted after the effective date of the
| egislation, or the additional ganmes were added prior
to the effective date of the Ilegislation. |f the
ganes are not permtted after the effective date, the
Governor would not be able to add them

1d. at 4 (enphasis added).*?

1271 On July 25, 1994, Attorney GCeneral Doyle appeared

before the Senate Conmittee on Indian Affairs. The Conmittee
was considering Senate Bill 2230, involving proposed (but never
approved) anendnents to |GRA Speaking for the Nationa

Associ ation of Attorneys Ceneral, Attorney General Doyl e said:

W are also concerned [with the scope of gamng
provision in the bill] wth the provision which makes
ganes not prohibited as a matter of state and cri m nal
| aw subject to negotiation. This provision neglects
to recognize that sone states have prohibited specific
ganmes through the use of self-executing constitutional
provi si ons. These types of prohibitions are stronger
than statenents of state public policy and stronger
than the state's crimnal |aw

Hearing on S. 2230 Before the S. Comm on Indian Affairs, 103rd

Cong. 117 (July 25, 1994). Later, Senator MCain asked the

fol | ow ng:

Senat or M Cai n. You' ve suggested that the bill
needs to make explicit provisions wth regard to
changes in State |aw Do you think that such
provisions may give rise to clainms under the 5th
amendnent of takings of property w thout conpensation?

M. Doyle. Wll, they certainly may give rise to
the claims. And | would certainly hesitate to give ny
| egal opinion on whether that would be successful. I
think it would be very difficult given that we're
tal king about broad social policy of the State to
declare that that's a taking, as | understand takings
| aws.

2 See 1211, n.30 infra.
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| nean, the sane argunent could be nade, if you
put aside the Indian question, that if you permtted
gamng in a State, you could sinply change the law to
say there's no longer gaming in the State. | don't
think the operators of gamng concerns would have a

taki ngs claimunder the 5th amendnment. But again, |'m

giving you a quick, legal, 5th anendnent takings
anal ysis wi thout any research.

ng on S. 2230 Before the S. Comm on Indian Affairs,

Cong.

120 (July 25, 1994).
272 On August 1, 1994, Attorney GCeneral Doyle se

103rd

nt a

letter to Senator Daniel K. Inouye and Senator MCain anplifying

hi s answer. He wrote:

Change of State Law

W were al so asked our views on whether a change-
of -l aw provision in the Act, which becane operative to
make tri bal gam ng under an existing conpact
inmperm ssible, could constitute a Taking under the
Fifth Amendnent. W do not believe there is any nerit
in the suggestion that termnating once-legal gam ng
could constitute a taking in the constitutional sense.
This is not the kind of property-based expectation the
constitution protects; state crimnal prohibitions
have never been held to be hostage to plans for
profits from activities which the state can nake
| egal .

The history and cases decided under the Takings
Clause of the US. Constitution sinply provide no
support for the proposition that a ban on Indian
gam ng activities could trigger a conpensable taking
of private property.

As the [Suprene] Court noted in . . . recent
t aki ngs decisions, the nature of both the governnent al
action and the regulated industry are crucial factors
in assessing any Takings Cause claim The gam ng
industry is one of the nost heavily regulated in the
United States. That regulatory system is based on
i nportant and well-founded concerns of public safety
and welfare. Simlarly, property owers who willingly
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participate in heavily regulated fields are not
i muni zed by the Takings Cause from regulatory
changes, even those which subsequently change the
regulatory system in a manner which is financially

detrinmental to the property owner. In the words of
the Court, such property owners sinply lack any
reasonabl e, investnent-backed expectations that the
regul atory environnent will be free from change.

1273 Although Attorney General Doyle's letter addressed
"takings" rather than inpairnent of contracts, the principles he

espoused are not dissimlar. In Stone v. M ssissippi, 101 U S

814 (1879), the Suprenme Court examned the effect of a state
constitutional amendnent banning Jlotteries on an existing
|ottery previously ~chartered by the state. The Court
acknowl edged the presence of a valid contract, but it declared

"All agree that the legislature cannot bargain away the police
power of a state." 1d. at 817.

274 The Court declared that a legislature, by chartering a
|ottery conpany, cannot defeat the wll of the people, in
relation to the further continuance of that business. Id. at
819. "No legislature can bargain away the public health or the
public norals." Id. Lotteries, it said, "are a species of
ganbling." Id. at 821. "Certainly the right to suppress them
is governnental, to be exercised at all tinmes by those in power,

at their discretion." 1d.

Any one, therefore, who accepts a lottery charter does
so with the inplied understanding that the people in
their sovereign capacity, and through their properly
constituted agencies may resune it at any tinme when
the public good shall require, whether it be paid for
or not. All that one can get by such a charter is a
suspension of certain governnental rights in his
favor, subject to withdrawal at wll.
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1275 The principles of Stone remain good |aw. In 1914 the
Suprene Court stated in Atlantic Coast Line Railroad Co. v. City

of ol dsboro, 232 U. S. 548, that:

[I]t is settled that neither the "contract"” clause nor
the "due process” clause has the effect of overriding
the power of the state to establish all regulations
that are reasonably necessary to secure the health,
safety, good order, confort, or general welfare of the
comunity; that this power can neither be abdicated
nor bargai ned away, and is inalienable even by express
grant; and that all contract and property are held
subject to its fair exercise.

ld. at 558. See also United States v. Wnstar Corp., 518 U S.

839 (1996) (providing an inportant contenporary discussion of
governmental power to affect a contract).

1276 In the present case, none of the nenbers of this court
is seeking to close down Indian casinos. The primary purpose of
this dissent is to disavow any power in state officials to anmend
Indian gamng conpacts to add ganes that are explicitly
prohibited by the constitution and state crimnal |aw and
t her eby expand ganbling in Wsconsin. Gving the Governor this
unprecedented power is an abdication of state sovereignty and
rewards those who refused to recognize this court's decision in
Panzer .

VI1. THE EFFECT OF ARTICLE IV, SECTION 24 ON | NDI AN GAM NG

277 The mjority concludes that the 1993 Amendnent to
Article IV, Section 24 had no inpact on Indian gamng, the
Oiginal Conpacts, or any continuation of those pre-existing
contractual relationships. | disagree.

1278 In ny view, the amendnent has the follow ng effects.
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1279 First, the 1993 amendnent prevents the |egislature and
governor from agreeing to any conpact anendnment that adds new
forms of gamng activity that are prohibited by state law for
all purposes to all persons, organizations, and entities. As a
result of the anendnent, Wsconsin governors have no authority
to approve new fornms of gaming activity that are prohibited by
Article 1V, Section 24.

1280 Second, neither the State nor the Tribes can ever
nonrenew a conpact w thout seriously jeopardizing the future of
I ndi an ganming in Wsconsin. The majority acknow edges as mnuch.
This absurd result is the inevitable consequence of a United
States District Court ordering the State to agree to gam ng that
the State had never permtted to anyone in Wsconsin, and that
is now explicitly prohibited by the constitution.

1281 Third, new Indian gam ng conpacts to approve casino
games will be virtually inpossible until the people approve a
change in the constitution.

1282 No matter which view of the law prevails, this state
is facing a constitutional crisis. The cl eanest, nbst honest
way to correct the situation is to anend the constitution. | f
the results announced in the ngjority's decision are what the
peopl e of Wsconsin want, the people will give their approval.
They will respect and respond to being asked, instead of having
a massi ve expansi on of ganbling shoved down their throats.

1283 At present, the United States District Court and this
court have succeeded in turning IGRA on its head. In Wsconsin,

only Indian tribes have the right to conduct nost fornms of C ass
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1l gamng. Apart fromthe state operated lottery, nbst gam ng
conpetition has been driven out of business. This is not the
way | GRA was supposed to work. This is not the way our federal
system is supposed to work. The time is long overdue for
inmpartial review of this constitutional debacle.

1284 | am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join this opinion.
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1285 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part and
di ssenti ng in part). Dai ryl and G eyhound Par k, I nc.
(Dairyland) appeals summary judgnent dismssing its conplaint,
whi ch judgnent the circuit court rendered in 2001. Dai ryl and' s
conplaint involved the 1991-92 and the 1998-99 Indian gam ng
conpacts. The majority opinion concludes that the ganes added
to the conpacts in 2003 do not violate Wsconsin |aw Majority
op., 191. However, the 2003 gamng conpacts were never
presented to the circuit court and therefore, they are not
properly brought before this court as we review the circuit
court deci sion. Al that we are to decide is the effect of
Article IV, Section 24 of the Wsconsin Constitution, amended in
1993, as it relates to ganes that were included in the 1991-92
and the 1998-99 I ndi an gam ng conpacts.

1286 In 2004, we decided the neaning and effect of the 1993
constitutional anmendments and crimnal statutes on the new types
of ganes that were added to the Indian gam ng conpacts in 2003;
the new ganes violate Wsconsin's crimnal statutes. Panzer v.
Doyl e, 2004 W 52, 996, 271 Ws. 2d 295, 680 N W2d 666. The
decisions of this court are final if not set aside on a notion
for reconsideration in the case in which the ruling was issued,
Ws. Stat. § 809.64 (2003-04),! or overturned by a federal court

on a federal question, see State v. Wbster, 114 Ws. 2d 418,

426 n.4, 338 N.W2d 474 (1983). Notwi thstanding this rule of

law, at the request of the Governor, the majority opinion takes

L All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se not ed.

1
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up an issue we decided in 2004 and puts it into the appeal of a
2001 circuit court decision. In his request, the Governor
asserts that Article 1V, Section 24 of the Wsconsin
Constitution, enacted by the people of Wsconsin, cannot be
applied to the Tribal Nations that have ganbling operations in
W sconsi n.

1287 The majority opinion adopts the view of the Governor,
wherein he argues on behalf of the Tribal Nations that Article
IV, Section 24 of the Wsconsin Constitution cannot be applied
to Indian ganbling operations in Wsconsin. Majority op., 192,
91. In so doing, the majority opinion surrenders the judicial
i ndependence of the Suprenme Court of Wsconsin to the Governor,
thereby stripping the court of its claim to be an inpartial
decision naker and of its ability to act as a check on the
political branches in Wsconsin's tripartite system of
government. The mmjority opinion does so under the guise of an
i mpai rment of contracts discussion based largely on Article 1,
Section 10 of the U S. Constitution. Mjority op., Y151-95. 1In
its efforts to achieve the result the Governor has requested,
the majority opinion chooses to ignore controlling precedent of
the United States Suprene Court, which if applied, would uphold
the State of Wsconsin's ability to enforce Wsconsin's crimnnal
statutes that prohibit any type of Cass IIl ganbling that was
not permtted before the 1993 constitutional anmendnment to
Article 1V, Section 24 of the Wsconsin Constitution.

1288 The majority opi ni on and Justice Prosser's

concurrence/ di ssent agree that Article 1V, Section 24 of the



No. 2003AP421. pdr

Wsconsin Constitution is a substantive constitutional anendnent
that is prospective in effect. Majority op., 9122; Justice
Prosser's concurrence/ di ssent, 91228-33. However, the majority
interprets the 1993 amendnent as having no effect on the
conpacts as a whole, mgjority op., 191, and Justice Prosser
concl udes the 1993 anendnment has no effect on the types of ganes
that were lawfully conpacted prior to the 1993 constitutional
anmendnent because of the amendnent's prospective effect, Justice
Prosser's concurrence/di ssent, 919228-33. | agree with Justice
Prosser that the 1993 anendnent did not prohibit those types of
ganes that were lawfully conpacted for in 1991-92.2 Therefore,
any type of game included in an Indian gam ng conpact prior to
1993 remained lawfully conpactable subsequent to the 1993
amendnment. |1d. Because the 1998-99 conpact anmendnents added no
new types of ganes, the 1998-99 conpacts are lawful as well.® No
party has term nated the 1998-99 conpacts according to their

provi si ons; t her ef ore, they remain in effect, with an

2 The nmajority opinion asserts that | do not discuss the
prohibition of Article 1V, Section 24 of the Wsconsin
Constitution with regard to the casino ganmes that were agreed
upon in the 1991-92 conpacts, and that failing to do so
underm nes the argunent that new types of ganmes added in 2003
are unconstitutional. Mjority op., 720 n.23. | do not discuss
the casino ganes of the 1991-92 conpacts because | agree wth
t he concurrence/ di ssent of Justice Prosser: Article IV, Section
24 is prospective in its prohibition of the types of casino
ganes that can be lawfully operated.

3 Al'though the nunber of slot machines and bl ackjack tables
increased in 1998, no new types of ganmes were added to the
conpacts.
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opportunity to amend or to non-renew next occurring in 2008.%
Accordingly, | <concur in the affirmance of the dism ssal of
Dai ryl and' s conpl ai nt.

1289 However, I dissent from the nmjority opinion's
consi deration of and decision about the new types of ganmes that
were added in the 2003 conpacts for the follow ng reasons: (1)
in acceding to the Governor's request on behalf of the Triba
Nations, the majority opinion surrenders this court's judicial
i ndependence so necessary to protect the people of Wsconsin in
a tripartite system of governnent; (2) the gam ng conpacts are
not the type of contract that is protected by either Article I,
Section 12 of the Wsconsin Constitution or Article |, Section
10 of the U S. Constitution; (3) there is no obligation to
contract for new types of ganes that were not permtted under
the 1991-92 conpacts; therefore, there can be no inpairnent of a
contractual obligation in that regard; and (4) the State has a
significant and legitimte public purpose in controlling the
type of ganbling that occurs within Wsconsin's borders, which

Article |, Section 10 does not affect.

4 The 1998-99 conpacts contain an opportunity to give notice
of non-renewal every five years. As no notice was given in
2003, the conpacts are in effect until at |east 2008.

4
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. BACKGROUND
1290 This appeal 1is taken from a 2001 circuit court

decision granting the Governor's?®

nmotion for summary judgnent
dism ssing Dairyland's conplaint. It is before wus on
certification fromthe court of appeals. Dairyland asserts that
the Cass I1Il casino games included in the 1991-92 ganm ng
conpacts are prohibited by the 1993 constitutional anmendnment in
conbination with state crimnal statutes. Dairyland argues that
this prohibition fornms the legal basis for an order requiring
the Governor to give notice of non-renewal of the conpacts.
Conmpl aint, 9113, 16 and 41-42 (Dane County Cr. C. OCct. 22,
2001) . Accordingly, we are required to establish the meaning
and effect of Article [V, Section 24 of the Wsconsin
Constitution in regard to whether the types of casino ganes that
were conpacted for in 1991-92 may continue after the 1993
constitutional amendnent.

291 In the analysis of the provisions of Article 1V,
Section 24 of the Wsconsin Constitution that relate to the
i ssues presented by this appeal, it is inportant to recognize
what we decided, and what we did not decide, about the 1993

constitutional amendnent in Panzer. Panzer concluded that the

1991-92 conpacts were |lawful when entered into, Panzer, 271
Ws. 2d 295, 999, but that any new type of gane not included in
those conpacts was prohibited by the Jlaws of Wsconsin

subsequent to 1993, id., 996. W did not decide whether the

°> For purposes of ease of expression, | refer to the
Governor and the Secretary of the Departnent of Adm nistration
as "the Governor."
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types of ganmes that were lawfully conpacted in 1991-92 retained
their lawful status after the 1993 constitutional anmendnent was
ratified by the citizens of Wsconsin because that question was
not before us. Id., f102. W also concluded that the 1993
constitutional amendnent, in conbination with Wsconsin crimna
statutes, set out a state policy that prohibited all types of
Class IIl ganes that were not of a type included in the 1991-92
conpacts. 1d., 1196-97

1292 The Governor asks us to hold that those sanme types of
ganmes that our 2004 decision in Panzer held were unlawful
additions to the 2003 conpacts are not prohibited by the very
same constitutional provision. However, judicial independence,
the doctrine of stare decisis® and the application of controlling
United States Suprene Court precedent require that we reject
this request. Because | join the concurrence/dissent of Justice
David Prosser, which thoroughly explains the meaning and effect

of the 1993 constitutional anmendnent in regard to the types of

® 1t is a longstanding rule that this court "is bound by its
own precedent.” State v. Hansen, 2001 W 53, {52, 243 Ws. 2d
328, 627 N.W2d 195 (citation omtted). Failing to abide by
stare decisis raises serious concerns as to whether the court is
i npl enenting "principles . . . founded in the law rather than in
the proclivities of individuals.” Payne v. Tennessee, 501 U S
808, 853 (1991) (quoting Vasquez v. Hillery, 474 U S. 254, 265
(1986)) .
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Class |11’ games set out in the 1991-92 and 1998-99 conpacts, |
focus ny concurrence/dissent on judicial independence and the

maj ority opinion's contract inpairnment discussion.

1. DI SCUSSI ON
A Judi ci al | ndependence
1293 Judicial independence is wuniversally recognized as
central to a denocratic form of governnent. But what does that

phrase, judicial independence, really nean? W can determ ne
its meaning, in part, by what it was designed to acconplish.
For exanple, judicial independence is essential in a tripartite
system of governnent where the judicial branch is to act as a
check on the two political branches—executive and | egislative.
All would agree that judicial independence is a pillar of
American jurisprudence that inplies that courts should be

trusted to issue decisions based on a rule of law, rather than

" The Indian Gaming Regulatory Act (IGRA) created three
cl asses of gam ng, which classes are based on types of ganes.
25 U.S.C. 88 2703(6)-(8). The types of ganes that Indian tribes
may offer under Class | are traditional Indian social gam ng,
§ 2703(6), and whether to offer those ganmes is determ ned solely
by the tribes, with the states having no control over those

decisions, 25 U S C 8§ 2710(a)(1). Class |l gamng includes
bi ngo, whether or not it is electronically or conputer assisted
and if played in the sane location, pull-tabs, lotto, punch

boards, tip jars, instant bingo, and other simlar ganes, as
well as card ganes that are explicitly authorized by the state;

however, it does not include any banking card ganes, such as
baccar at chem n de fer, bl ackj ack, el ectronic or
el ectromechanical facsimles of the same or slot nachines.
§ 2703(7). Class Il gamng may be operated in a state that
permts such gamng for any purpose. § 2710(b)(1). Class 111
gaming includes all types of games that do not fall wthin
Classes | or Il, 8 2703(8), and Cass IIl ganmes are the types of

ganes that the states generally regulate nost heavily and nay be
operated only pursuant to a tribal-state conpact, 8§ 2710(d).

7



No. 2003AP421. pdr

permtting pressures from extra judicial sources to drive their
deci si ons. Judi cial independence requires a high Ilevel of
judicial integrity and courage to nake the "tough decisions,"”
wi thout being affected by political favors or reprisals. The
integrity of the court as an institution is critical when the
surrounding political context in which a case arises is highly
charged or when the other branches of governnent are under
particularly strong political pressure in regard to the issues a
case presents.

1294 Judici al independence is often described as being of
two general types: deci si onal independence and institutional

i ndependence. Eli M Sal zberger, A Positive Analysis of the

Doctrine of Separation of Powers, or: Wiy Do W Have an

| ndependent Judiciary?, 13 Int'l Rev. L. & Econ. 349, 351-52

(1993) [hereinafter A Positive Analysis of the Doctrine of

Separ ati on of Powers].

1295 Deci sional independence is adherence to the rule of
law in individual cases, such that decisions of a court or an
i ndi vidual judge are not affected by the denmands of another
branch of government or by political agendas. Id. "[Aln
i ndependent judiciary requires also that [its] decisions, once
given, would not be altered or ignored by the governnent
(responsible to enforce them." |[Id. at 352.

1296 Institutional independence focuses on independence of
the entire judicial branch of governnment from the |egislative
and executive branches. It is nost often associated with the

separation of powers doctrine, though in reality both deci sional
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and institutional i ndependence have separation of powers
qgqualities. For exanple, the legislature may enact a statute
that affects the functioning of courts as an institution. See

State v. Holnes, 106 Ws. 2d 31, 41-47, 315 N.w2d 703 (1982)

(concluding that Ws. St at. § 971.20(5) (1979-80), whi ch
provi des for the preenptory right of substitution of judges, is
constitutional because the statute was enacted in an area of
shared power). O, the legislature nay enact a statute that
effectively overrul es an individual supreme court decision. See

Verdol jak v. Mosinee Paper Corp., 200 Ws. 2d 624, 633-34, 547

N. W2d 602 (1996).

1297 In nmy view, the mjority opinion surrenders the
deci si onal independence of this court to the Governor, who heads
the executive branch, and is arguing against applying Article
IV, Section 24 of the Wsconsin Constitution to the Tribal
Nat i ons. The majority opinion does so by overruling this
court's decision in Panzer, where we decided that the new types
of ganes that were added to the tribal conmpacts in 2003 viol ated
the 1993 constitutional amendnent and were, t herefore,
prohibited by the crimnal laws of the State of Wsconsin.
Panzer, 271 Ws. 2d 295, 9196-97.

1298 Panzer was issued on May 13, 2004. That decision was
subject to a notion for reconsideration for 20 days from May 13,
2004. Ws. Stat. 8 (Rule) 809.64. A notion for reconsideration
made nore than 20 days after a decision of the supreme court is

not tinely and will not be heard. Lobernmeier v. Gen. Tel. Co.

of Ws., 120 Ws. 2d 419, 421-22, 355 N W2d 531 (1984). No
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motion for reconsideration was made in Panzer.® My research
shows that no appeal was filed in any federal court. Therefore,
the issue of whether the new types of ganmes that were added to
the conpacts in 2003 could be lawfully operated in Wsconsin is
not subject to further review, unless it were an issue in a case
t hat was subsequently before us.

1299 The sunmary judgnent dism ssing Dairyland s conplaint
was granted by the circuit court in 2001. That decision did not
involve the issue of whether the new types of ganes that were
added to the conpacts in 2003 were prohibited by Article 1V,
Section 24 of the Wsconsin Constitution and the crimnal code
of W sconsin. The circuit court decision could not have
reviewed the new types of ganmes that were added in 2003 because
those facts were not then in existence for the circuit court to
addr ess.

1300 The nmjority opinion's decision to overrule our
hol ding in Panzer is the culmnation of an ongoing effort by the
executive branch to undernmine the judicial independence of this
court in regard to Indian gam ng conpacts. To explain: shortly
after our decision in Panzer was rel eased, the executive branch
of Wsconsin government sent out a clear nessage that it would

not enforce our decision.® Al of the Tribal Nations that have

8 The records at the clerk of the supreme court show that
the court file in Panzer was closed on July 13, 2004, wthout
the filing of a notion for reconsideration.

® See Oneida Nation Pays State $20 MIlion, Capital Times
June 30, 2004, at 5A

10
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gam ng conpacts, except one, the Ho-Chunk Nation,!° have picked
up on this nessage and, subsequent to our decision in Panzer,
t hey have continued to operate ganes that, according to Panzer,
violate the crimnal |aws of Wsconsin.

1301 The Governor, as the head of the executive branch of
W sconsin governnent, is charged by Article V, Section 4 of the
W sconsi n Constitution, ! with enf or ci ng t he | aws.
Notwi t hstanding this constitutional obligation and the oath the
Governor took wupon entering office, the Governor has done
nothing to enforce our 2004 decision in Panzer. To the
contrary, the types of games we concluded were unlawful in
Wsconsin in our 2004 decision are operated with the ful
knowl edge and consent of the Governor. In ny view, the failure
of the Governor to enforce the law is exactly the type of
undercutting of judicial i ndependence that Eli  Sal zberger
cautioned against at the 1993 International Conference when he

sai d, an independent judiciary requires also that [its]
deci sions, once given, wuld not be altered or ignored by the

government." A Positive Analysis of the Doctrine of Separation

of Powers, at 352.

01 sincerely appreciate the respect shown to Panzer v.

Doyl e, 2004 W 52, 271 Ws. 2d 295, 680 N.W2d 666 by the Ho-
Chunk Nati on. It is the type of nmutual respect between the
courts of the Tribal Nations and the courts of Wsconsin we
sought to facilitate through the State Court/Tribal Court Forum
first begun in 1997.

1 Article V, Section 4 provides in relevant part:

The governor . . . shall take care that the |aws be
faithfully executed.

11
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1302 The executive branch's public |ack of respect for the
decisions of this court also underm nes our tripartite system of
government, which was created with checks and bal ances anong the
three branches of governnent. Judicial independence is required
to sustain those checks and bal ances. W nmagnify the executive
branch's |l ack of respect for the courts as an independent branch
of government necessary to a tripartite system of governnent
when we disregard our own rules and contort the law in order to
achieve a particular result, as the ngjority does here.

1303 There are nethods by which to affect a decision of
this court that do not inpair the court's independence. For
exanple, if the Governor really thought that this court's
decision in Panzer was not in accord with Article IV, Section 24
of the Wsconsin Constitution, he could have asked the
| egislature to introduce a further constitutional anendnent to
specify that Indian gam ng conpacts are not within the scope of
the constitutional prohibition contained in Article 1V, Section
24. However, when the nmjority opinion takes up an issue that
we previously decided and places it in a case where the issue
never existed, we assist the GCGovernor in tearing apart the
institutional integrity of this court. A court that |[|acks
institutional integrity does not establish a rule of Iaw
rather, it establishes only the personal preferences of the nen

and wormren who hold office on the court at any given tine.

B. | mpai rment of Contract
1304 The majority opi ni on relies mai nly on its
interpretation of Article I, Section 10 of the U S

12
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Consti tution. See mmjority op., 112, 51-59, 69-79. However,

with no discussion except to assert that "our prior decisions
[regarding Contract O ause issues] have relied wupon the
decisions of the United States Suprene Court,”™ the majority
refers to Article I, Section 12 of the Wsconsin Constitution
Majority op., 9151. Nei t her constitution protects the new types
of ganes that were added in 2003.

1. W sconsin Constitution, Article I, Section 12

1305 The Governor enters into conpacts wth the Tribal
Nati ons on behalf of the State. The Wsconsin Constitution does
not protect the State from inpairing its own contractua
obligations to itself, although it could potentially protect
anot her party who had a contract with the State. Article I,

Section 12 of the Wsconsin Constitution protects the

contractual obligations of other contracting parties to be free

frominterference by the State. Article I, Section 12 provides:
No bill of attainder, ex post facto |aw, nor any
law inpairing the obligation of contracts, shall ever
be passed .

It nakes no sense to say that the State of Wsconsin can claim
that its own obligation of contract that is protected by one
provision in the Wsconsin Constitution is unconstitutionally
inmpaired by another provision of the Wsconsin Constitution.
Essentially, the State wuld have to <claim that it is

interfering with itself.?!? Yet this is the conclusion the

2 While the Tribal Nations might have been able to make
this argunent, the Tribal Nations have chosen not to be parties
to this lawsuit.

13
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maj ority opinion reaches. Majority op., T2 No citations to
| egal authority are given to support this concl usion.

2. United States Constitution, Article I, Section 10

1306 | begin by setting out a basic principle of Article I,

Section 10 di scussi ons:

Al though the language of the Contract Cause is
facially absol ut e, its prohi bition nmust be
accommodated to the inherent police power of the State
"to safeguard the vital interests of its people.”

Energy Reserves Goup, Inc. v. Kansas Power & Light Co., 459

US. 400, 410 (21983) (quoting Hone Bldg. & Loan Ass'n .

Blaisdell, 290 U S. 398, 434 (1934)). My discussion enploys
this principle to come to three concl usions: (1) a contract
that permts ganbling is not the type of contract that Article
|, Section 10 protects; (2) there is no contractual obligation
to agree to new types of ganmes that were not permtted under the
1991-92 conpacts; therefore, there can be no inpairnment of a
contractual obligation in that regard; and (3) even if | were to
assunme that ganbling contracts are of a type that potentially
could be protected under Article I, Section 10 and al so assune
that there is an obligation to contract for additional types of
ganes, Article 1V, Section 24 of the Wsconsin Constitution does
not run afoul of the U S. Constitution because the State of
Wsconsin has a significant and legitinate public purpose in
controlling the scope of ganbling within its boundari es.

1307 The nmgjority opinion concludes that Article 1V,
Section 24 of the Wsconsin Constitution, as interpreted in

Panzer to prohibit expansion of the types of ganbling beyond
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that contracted for in 1991-92, violates Article |, Section 10
of the U S. Constitution. Myjority op., f2.

a. There is no protection for ganbling contracts under

Article |, Section 10 of the U S. Constitution.

1308 The first question that nust be answered in any case
where constitutional protection is sought for a contract under
Article |, Section 10 of the U S. Constitution is whether the
contract is of a type for which constitutional protection

potentially could be afforded. See Gen. Mdtors Corp. v. Ronein,

503 U. S. 181, 187 (1992). The answer to this question is
determ ned by the application of federal |aw. See id. As the
United States Suprene Court explained, whether a contract cones
within the scope of those contracts to which Article I, Section
10 applies is an issue that underlies the oft-repeated question
of whether a change in state law resulted in a substantial
i mpai rment of a contractual obligation. See id. at 186. This
guestion nust be answered in the negative in the case before us,

and that answer should be decisive of the inpairnent of contract

guestion as it relates to the United States Constitution.

1309 I begin with the federal <constitutional provision,
Article I, Section 10. It states in relevant part:
No state shall . . . pass any . . . law inpairing

the obligation of contracts .

The above statenent seens broad and absol ute. However, it has

never been interpreted by the United States Suprenme Court to

preclude a state from legislating to protect the public health
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or norals, regardless of what terns a contract with a state

contains.'® Stone v. Mssissippi, 101 U S. 814, 818 (1879).

1310 In Stone, the legislature of Mssissippi granted a

charter to a conpany to run a lottery for 25 years in
consideration for a stated sum of cash and annual paynents of
additional sums. 1d. at 817. One year later, the citizens of
the State of M ssissippi adopted a constitutional provision that
declared that the legislature could not authorize any lottery
and therefore, the lottery had to be discontinued. 1d. at 8109.
In its analysis, the Suprene Court explained that when an
i mpai rment of contract argunment is made, the first inquiry is
al ways "whether a contract has in fact been entered into, and if
so, what its obligations are." 1d. at 817. The Suprene Court
set the inquiry as "whether the State of Mssissippi, in its
sovereign capacity, did by the charter now under consideration
bind itself irrevocably by a contract to permt [the lottery]
for twenty-five years.” Id. The Court concluded that the
| anguage of the charter was clear so that the question of
whether the state had bound itself turned on whether the
| egi slature had the "authority” to bind the state and its people
to the charter. 1d. In concluding that the |egislature had no
such authority, the Court explained that "the | egislature cannot

bargain away the police power of a State. S [Nl o

13 Wile a state's police power may be exercised in nany
substantive areas, no case cited in the mjority opinion, or
that | could find, holds that Article I, Section 10 of the U S
Constitution provides protection when the contract at issue is
affected by a state law that regulates in the area of public
nor al s.

16



No. 2003AP421. pdr

| egi slature can curtail the power of its successors to nake such
| aws as they may deem proper in matters of police." 1d. at 817-
18. In defining what conmes within the "police power"” of a
state, the Court explained that while the police power has been
defined in nmany ways, it always "extends to all natters
affecting the public health or the public norals. Nei t her can
it be denied that lotteries are proper subjects for the exercise
of this power." 1d. at 818 (citation omtted). In concl udi ng
that the State of M ssissippi could not bargain away its right

to prohibit lotteries in the future, the court expl ained:

[that whether] the legislature of a State can, by the
charter of a lottery conpany, defeat the will of the
peopl e, authoritatively expressed, in relation to the
further continuance of such business in their mdst[,]

[wWe think it cannot. No |egislature can bargai n away
the public health or the public norals.
ld. at 819.

311 This sane limtation on the authority of a state to
contract away its police power in the regulation of public

norals was addressed in Douglas v. Kentucky, 168 U S. 488

(1897). In Douglas, the State of Kentucky, by constitutional
provi sion, forbade the operation of lotteries. Id. at 489.
Dougl as clainmed he had a contractually "vested right" to operate
a lottery by virtue of a witten agreenent with the Cty of
Frankfort, id. at 492, "which the State was forbidden by the
Constitution of the United States"” from inpairing, id. at 495.
One of the initial issues the Court addressed in analyzing
Dougl as's inpairnment of contract claim was, "whether that which

the defendant asserts to be a contract was a contract of the
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class to which the Constitution of the United States refers.”
Id. at 500. Because the regulation of ganbling is a regulation
affecting public norals, which a state always has the power to
affect, the Suprene Court concluded that a contract to operate a
lottery was not the type of contract that falls within the scope

of Article I, Section 10.

[We hold that a lottery grant is not, in any sense, a
contract within the nmeaning of the Constitution of the
United States, but is sinply a gratuity and |icense,
which the State, under its police powers, and for the
protection of the public norals, my at any tine
revoke, and forbid the further conduct of the lottery;
and that no right acquired during the life of the
grant, on the faith of or by agreenment wth the
grantee, can be exercised after the revocation of such
grant and the forbidding of the lottery, if its
exercise involves a continuance of the lottery as
originally authorized. Al rights acquired on the
faith of a lottery grant nust be deened to have been
acquired subject to the power of the State .

Id. at 502-03 (enphasis added).

1312 The retention by the sovereign of its authority to
exercise its police power in matters of public norals and
safety, notwithstanding an assertion of <contract rights to

curtail the sovereign, was strongly reaffirnmed in Atlantic Coast

Line Railroad Co. v. Cty of Goldsbhoro, 232 U S. 548 (1914):

[I]t is settled that neither the "contract" clause nor
the "due process” clause has the effect of overriding
the power of the State to establish all regulations
that are reasonably necessary to secure the health,
safety, good order, confort, or general welfare of the
comunity; that this power can neither be abdicated
nor bargai ned away, and is inalienable even by express
grant; and that all contract and property rights are
held subject to its fair exercise.

Id. at 558 (enphasis added).
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1313 The principles of constitutional interpretation that

were laid down in Stone, Douglas and Atlantic Coast Line were

reaffirmed by the United States Supreme Court in United States

v. Wnstar Corp., 518 U S. 839 (1996). Wnstar involved a claim

that the United States was contractually obligated to permt
financial institutions to use special accounting nethods that
were authorized in exchange for the institutions' assunption of
liabilities of other failed financial institutions, despite
changes nmade in the law under FIRREA. ™ |d. at 843, 858-61.
W nstar argued, anong other things, that the passage of FIRREA
violated its rights under Article I, Section 10 of the U.S.
Constitution. 1d. at 860.

1314 In reviewing the comon |aw history of the ability of
one session of Congress to undo what an earlier session had
provi ded, the Suprene Court explained the "unm stakability
doctrine,” which has been used where the regulations at issue
affected economc interests. Id. at 871-80. This doctrine
permtted the court to side-step the effect of Article 1,
Section 10 on the clained contract right by concluding that
absent an unm stakable provision to the contrary, "contractual
arrangenents, including those to which a sovereign itself is a
party, ‘'remain subject to subsequent legislation" by the

sovereign.” ld. at 877 (quoting Bowen v. Public Agencies

Opposed to Social Security Entrapment, 477 U. S. 41, 52 (1986)).

Y4 "FIRREA" is the Financial Institutions Reform Recovery,
and Enforcenent Act of 1989. United States v. Wnstar Corp.,
518 U. S. 839, 856 (1996).
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1315 Wnstar explained that the unm stakability doctrine
was not universally applied because of "the different kinds of
obligations the Governnent nay assume and the consequences of
enforcing them" Wnstar, 518 U S. at 880. Wnstar noted that
at times a variant of the unm stakability doctrine was referred

to as the "reserved powers doctrine,”™ wherein a state
government may not contract away 'an essential attribute of its

sovereignty.'" 1d. at 888 (citing US. Trust Co. of New York v.

New Jersey, 431 U S. 1, 23 (1977)). Wnstar went on to explain

that "a classic exanple” of the |[imtations on a state's ability
to contract for certain provisions was shown by Stone where the
Suprene Court held that the |egislature had no power to contract
away the sovereign's police power in areas affecting public
nor al s. Wnstar, 518 U. S. at 888. Furthernore, as the Court
held in U.S. Trust:

[ The doctrine of reserved powers] requires a
determ nation  of the State's power to create
irrevocable contract rights in the first place, rather
than an inquiry into the purpose or reasonabl eness of
t he subsequent inpairnent. In short, the Contract
Clause does not require a State to adhere to a
contract that surrenders an essential attribute of its
sovereignty.

U.S. Trust, 431 U S. at 23.

1316 The Indian gam ng conpacts are contracts to permt
ganbling, pure and sinple. Article 1V, Section 24 of the
Wsconsin Constitution and the crimnal |aws contained wthin
ch. 945 of the Wsconsin Statutes prohibit ganbling. Laws t hat
affect ganmbling of any type operate in regard to public norals

and are enacted pursuant to the police powers of the State of
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W sconsi n. Cty of MIlwaukee v. M Iwaukee Anmusenent, Inc., 22

Ws. 2d 240, 250-51, 125 N.W2d 625 (1964).

1317 In M I waukee Anusenent, we examined a city's action to

collect a forfeiture from MIwaukee Anusenent Dbecause its
pi nball machines violated the city's anti-ganbling ordinance.
Id. at 246. After concluding that the pinball machines were a
ganbling device, we addressed M| waukee Anusenent's contention
that the ordinance was unlawful. Id. at 251. I'n concluding
that the ordinance was valid, we clearly explained that the
regul ation of ganbling by a governnental body was done in the

exerci se of the police power.

Ordi nances, such as the instant one, proscribing
ganbling devices are enacted pursuant to the city's
police power. Estoppel wll not Ilie against a
municipality so as to bar it from enforcing an
ordi nance enacted pursuant to the police power.

M | waukee Anusenent, 22 Ws. 2d at 253 (citation omtted). Also

in Wsconsin Bingo Supply & Equipnent Co. v. Wsconsin Bingo

Control Board, 88 Ws. 2d 293, 276 N.wW2d 716 (1979), while

addressing a challenge to a statute that permanently barred
ganbling pronoters from obtaining a bingo supplier |icense, we
explained that the statute was enacted in the legislature's

exercise of its police power:

[A] state may nmake any reasonable classification which
it deens necessary to the police purpose intended to
be attained by the legislation . :

ld. at 307 (citation omtted).
1318 By adopting the Governor's argument on inpairnment of
contract, the mgjority abrogates the State of Wsconsin's

sovereign police power to regulate ganbling wthin its
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jurisdiction. Even though this is a federal question that is to
be decided based on precedent of the United States Suprene
Court, the mmjority opinion ignores this precedent.® As the

Suprene Court explained in Marvin v. Trout, 199 U S. 212 (1905):

The plain object of this legislation is to discourage,
and, if possible, prevent ganbling. S W are
aware of no provision in the Federal Constitution
whi ch prevents this kind of legislation in a State for
such a purpose.

Id. at 225.

1319 W are required to follow the precedent set by the
United States Suprenme Court on questions of federal |aw, such as
the nmeaning of a provision of the United States Constitution.
Webster, 114 Ws. 2d at 426 n.4. And as | noted earlier, it is
a question of federal |aw whether a contract has been created
that is of a type that potentially could be protected by the
United States Constitution. Gen. Mdtors, 503 U S at 187. The

Court has consistently held that a state cannot create a binding
contract to which Article I, Section 10 protections attach when
the subject matter of the contract comes within the scope of the
state's legislation in areas affecting public norals, as does

ganbling. Wnstar, 518 U S. at 888; U S Trust, 431 U S at 23;

Atlantic Coast Line, 232 U S. at 558; Muarvin, 199 U. S. at 225;

Dougl as, 168 U. S. at 502-03; Stone, 101 U S. at 819.

15 I nstead of analyzing the cases cited above or other cases
it deenms controlling on this question, the nmajority opinion
sinply cites one paragraph from a comentator, Janes M
McGol drick, Jr. Majority op., 9153. However, M CGoldrick does
not dispute that when a state exercises its police power to
regul ate public norals, Article I, Section 10 does not apply.
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1320 The contract provisions the Governor seeks to protect
pertain to the operation of certain types of ganbling and the
potential for amendnent of the conpact to add additional types
of ganbling. State action in regard to ganbling is within the
state's sovereign police power; this right cannot be abrogated
by contract, now or in the future. Stone, 101 U S at 819.
Therefore, it does not matter whether the court exam nes the
contracts as a whole, as the majority does, or whether the court
examnes the contracts in regard to the new provisions that
affect the types of ganes permtted. They are contracts that
affect public norals and therefore, the U S. Constitution does
not afford protection to them

1321 The majority opinion puts the cart before the horse,

when it relies on Allied Structural Steel Co. v. Spannaus, 438

US. 234 (1978), Energy Reserves Goup, Inc. v. Kansas Power &

Light Co., 459 U S. 400 (1983), U S. Trust Co. and Wsconsin
Prof essional Police Ass'n v. Lightbourn, 2001 W 59, 243 Ws. 2d

512, 627 N.W2d 807 for its inpairnent of contract analysis.
Majority op., T955-58. As expl ai ned above, those cases, wth

the exception of a portion of US. Trust Co. that the majority
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opi ni on chooses to ignore,'® have no application to the initial
contract question presented here. Accordingly, the mgjority
opinion errs when it concludes that Wsconsin has bargai ned away
its sovereign right to establish the types of ganbling that are
prohibited within its borders.?’

322 In countering the conclusion that the State maintains
its sovereign authority under its police power to legislate in
areas affecting public norals, the majority opinion asserts that
the State has no jurisdiction to enforce its crimnal |aws on
tribal land unless such jurisdiction has been granted by the
federal governnent. Majority op., 973. | have no quarrel wth
this assertion; however, it has absolutely no relevance to
whether the State of Wsconsin can enforce its crimnal |aws
that prohibit ganmbling on tribal |and. The conpacts thensel ves
recogni ze the authority of the State to enforce the State's

crimnal laws in regard to ganbling on tribal |and.

18 United States Trust Co. of New York v. New Jersey, 431
UusS 1 (1977), explains, "The initial 1inquiry concerns the

ability of the State to enter into an agreenment that limts its
power to act in the future. Coe In short, the Contract
Cl ause does not require a State to adhere to a contract that
surrenders an essential attribute of its sovereignty.” Id., 431

UsS at 23. The court also explained that the inability of a
state to limt its own sovereign powers depended on the subject
matter of that |imtation. For exanple, in areas of public
norals, the state could not create a binding contract that gave
up its power to act in the future, but a state could enter into
effective financial contracts that wll restrict future state
action. 1d. at 23-27.

" only if the contract is of a type that may be protected
by the United States Constitution, does the analysis shift to
whet her there has been a substantial inpairnent of a contractual
obl i gati on. Gen. Mdtors Corp. v. Ronein, 503 U S 181, 186
(1992).
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XVII1. ALLOCATI ON OF JURI SDI CTI ON

B. Crimmnal jurisdiction.

1. The State, except as provided in par. B.2

and sec. XXIll, shall have jurisdiction to prosecute
such crimnal violations of its ganmbling | aws,
i ncluding anendnents thereto, as may occur on tribal
| ands. This jurisdiction may be exercised in a

simlar manner as the State exercises general crimna
jurisdiction pursuant to Public Law 280, 18 U S. C
section 1162. Consent of the Attorney GCeneral of
W sconsin shal | be a condition pr ecedent to
commencenent of any prosecution. This provision shal
not survive the termand term nation of this Conpact.

Forest County Potawatom Conmunity of Wsconsin and State of
W sconsin Ganming Conpact of 1992 (1992 Gam ng Conpact), Section
Xvill, B. 1.

b. The 1991-92 conpacts created no contractual obligation

to add new types of ganbli ng.

1323 The nmmjority opinion also assunmes that the conpacts
contain an obligation to anend the conpacts to permt the
addition of new types of ganbling that were not permtted under
the 1991-92 conpacts. Majority op., 982. The nmgjority then
assunmes that the application of Article IV, Section 24 of the
W sconsin Constitution to the conpacts inpairs this obligation
of contract contrary to Article 1, Section 10 of the U S
Constitution. Majority op., Y91.

1324 The nmgjority opinion' s assunptions are incorrect. It
m sses the first step in basic contract analysis, which is: did
the 1991-92 conpacts create a contractual obligation to add new
types of ganes? The creation of a property right in a contract

is determ ned under state |aw. Keystone Bitum nous Coal Ass'n
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v. DeBenedictis, 480 U S. 470, 519 (1987) (Rehnquist, C.J.,

di ssenting). Under Wsconsin law, an agreenment to reach an
agreenent in the future inposes no contractual obligation on

ei ther party. Dunl op v. Laitsch, 16 Ws. 2d 36, 42, 113 N.W2d

551 (1962). In order to have a contractual right, the parties'

agreenent nust be "definite" and "certain.” Petersen v. Pilgrim

Village, 256 Ws. 621, 624-25, 42 N.wW2d 273 (1950). However,
the 1991-92 conpacts create no contractual obligation to anend
the conpacts to add new types of ganbling because no provision
creates a "definite and certain” obligation in that regard. The
maj ority opinion ignores this basic principle of contract |aw,
i.e., it never concludes that the State had a contractual
obligation to add any new types of ganes to those that are
listed in the 1991-92 conpacts.

1325 To explain why there is no obligation to add new types
of ganes, | review the conpact provisions that conceivably could
be interpreted to relate to anmending the types of Cdass I1I

ganbling that were permtted in the 1991-92 gam ng conpacts:

V. AUTHORI ZED CLASS |11 GAM NG

B. The Tribe my not operate any dass I11
gami ng not expressly enunerated in this section of
this Conmpact wunless this Conpact is anended pursuant
to section XXX

1992 Gam ng Conpact, Section |V, B.
XXX.  AMENDMENT.
This Conpact shall not be nodified, anmended or

otherwise altered wthout the prior witten agreenent
of both the State and the Tri be.
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Id., Section XXX. These provisions are too indefinite to create
a contractual obligation to add additional types of ganes. For
exanple, Section [IV. B. of the conpacts is a prohibitory

provision that expressly restricts the types of ganbling that

the Tribe may offer. It says that the Tribe cannot operate any
type of Class IlIl ganbling that is not "expressly enunerated” in
Section 1V of the conpact. It creates no state obligation to

permt any new type of game, and it creates no tribal obligation
to operate any type of game that is not listed in Section IV.
1326 Section XXX provides that only witten alterations of
the conpact that are signed by both the State and the Tribe are
bi ndi ng. It is a standard clause in nbst witten contracts.
Nei ther Section IV nor Section XXX is a definite provision that
creates an obligation to add new types of ganmes in the future
therefore, neither provision could give rise to a breach of
contract action in that regard. At nost, those sections inply,
but do not even promse, the possibility of nmutually agreeing
upon ot her unspecified ganes in the future. Those provisions do
not create a contractual obligation to add additional types of

ganes. As we have expl ai ned:

To be enforceable a contract nust be definite and
certain as to its basic terns and requirenents. It
must spell out the essential commtnents and the
obl i gati ons of each party with reasonable certainty.

Wtt v. Realist, Inc., 18 Ws. 2d 282, 297, 118 N w2d 85

(1962); see also Shetney v. Shetney, 49 Ws. 2d 26, 39-40, 181

N.W2d 516 (1970) (concluding that discussions between the

parties that they wuld nutually assist one another in
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continuing their educations were insufficient to spell out a
contractual obligation to do so).

1327 That the anendnent provisions of the conpacts are too
vague to create an enforceable obligation is inportant because
in order to have an inpairnment of contract claim there nmust be

a contract obligation under state law and federal law that is

bei ng i npaired. See Horwitz-Matthews, Inc. v. City of Chicago,

78 F.3d 1248, 1250 (7th Cir. 1996). Article I, Section 10 of
the U S. Constitution speaks to interference wth contract

obligations. As the United States Suprene Court has expl ai ned,

when a court is faced with a claim of inpairnent of a
constitutional guarantee, "we begin by identifying the precise

contractual right that has been inpaired.” Keystone Bitum nous

Coal, 480 U S. at 504. There is no "precise contractual right"
to add any new types of games to those included in the 1991-92
conmpacts.

1328 The "obligation of contracts,” to which Article 1,
Section 10 of the U S. Constitution refers, has been described
as having two parts: (1) the obligation to performthe terns of
the contract; and (2) the obligation to pay damages due to

nonper f or mance. Horwitz-Matthews, 78 F.3d at 1251 (citing

Aiver Wendell Holnmes, "The Path of the Law," 10 Harv. L. Rev.
457, 462 (1897)). Therefore, in order to have a claimunder the
constitution for "inpairnment”™ of an "obligation of contracts,”
the state law that prevents performance nmust also prevent a

remedy for the breach of nonperfornance. Horwi t z- Matt hews, 78

F.3d at 1251 (citing Ruckel shaus v. Monsanto Co., 467 U.S. 986,
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1016 (1984) (concluding that in order to have a takings claim
under the United States Constitution, there nust be no ability
to maintain a suit for conpensation against the governnent)).
As the United States Court of Appeals for the Seventh Circuit so

clearly expl ai ned:

[When a state repudiates a contract to which it is a
party it is doing nothing different from what a
private party does when the party repudiates a
contract; it is commtting a breach of contract. It
woul d be absurd to turn every breach of contract by a
state or nunicipality into a violation of the federa
Constitution.

Horwi t z- Matt hews, 78 F.3d at 1250.

1329 What is apparent from the discussion above is that
even if one were to assune, arguendo, that refusing to add a new
type of gane after the term of the 1991-92 conpacts expired was
a breach of the tribal conpacts, that fact cannot form the basis
for a constitutional claim of interference with a contractua
obligation unless the State has prevented the Tribal Nations
from recovering damages for the breach. However, the circuit
court, whose sunmary judgnent we are reviewng, nmde no
determ nati on about whether the State breached its contract wth
the Tribal Nations by enacting Article 1V, Section 24 of the
W sconsin Constitution; the circuit court nade no determ nation
about the damages for a breach. However, before an inpairnent
of contract claimwll lie, there nust be a breach of contract

and a preclusion of damages for that breach. Horwi t z- Mat t hews,

78 F.3d at 1251.
1330 Nevertheless, in order to permt the expansion of
I ndi an ganbling, the majority opinion conpletely ignores basic
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precepts of constitutional law. It never explains how the State
became obligated to the Tribal Nations to permt additional
ganes or what those ganes are. In addition, because we are
reviewing a 2001 decision of the circuit court, the mpjority
opinion could not identify whether the State has breached its
contract with the Tribal Nations and yet it concludes that
Article IV, Section 24 of the Wsconsin Constitution interferes
with a contractual obligation under the U S. Constitution. As
we have explained above, before there can be an interference
with a contract within the meaning of Article I, Section 10 of
the U S. Constitution, there nust be an "obligation"; there nust
be a breach of that obligation; and the State nust have
precluded a renedy for the breach. None of those conditions has
occurred here.

C. Controlling the scope of ganbling in Wsconsin is a

significant and legitimate public purpose.

1331 And finally, even if | were willing to ignore all the
foundati onal requirenments for the comrencenent of an inpairnent
of contract analysis set out above and nove into the majority
opinion's three-part analysis, Article IV, Section 24 of the
Wsconsin Constitution does not run afoul of the United States
Constitution for at |east two reasons: (1) Article 1V, Section
24 does not operate as "a substantial inpairment”; and (2) the
State has a "significant and legitimte public purpose” behind

its prohibition of all types of ganbling. Energy Reserves, 459

U S at 411.
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1332 Wien we evaluate whether a state law constitutes a
substantial inpairnment of a contract right, we are "to consider
whether the [] (enterprise) the conplaining party has entered

has been regulated in the past." 1d. (citing Allied Structural

438 U.S. at 242 n.13.)

When he purchased into an enterprise already regul ated
in the particular to which he now objects, he
purchased subject to further |egislation upon the sane
t opi c.

Energy Reserves, 459 U S. at 411 (quoting Veix v. Sixth Ward

Bldg. & Loan Ass'n, 310 U S. 32, 38 (1940)).

1333 Here, ganbling has |ong been subject to prohibition
under the crimnal laws of Wsconsin. The Tribal Nations
acknowl edge in the conpacts that the State may enforce its
crimnal ganbling statutes on tribal |[ands. Therefore, there
has al ways been an expectation that the "enterprise” of ganbling
could be subject to further |egislation. In addition, as we
expl ai ned above, the Tribal Nations could not nmount a breach of
contract action against the State if the Governor chose not to
agree to additional types of ganes. Therefore, the prohibition
of new types of ganmes is not a substantial inpairnment of an
enforceabl e right.

1334 In addition, the State has a "significant and
legitimate public purpose” behind Article 1V, Section 24 of the
W sconsin Constitution, which prohibits conpacting for types of
ganes that were not permtted in the 1991-92 conpacts. The
State's prohibition is done in the exercise of its police power
in the area of public norals, which is always a legitimte

subject for state |aws. Dougl as, 168 U S. at 502-03.
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Therefore, even if | were to enploy the contracts clause
analysis the majority opinion sets out, Article IV, Section 24
is not in conflict with Article I, Section 10 of the US
Constitution.

1335 The nmjority opinion justifies its reversal of our
decision in Panzer by asserting that the contract i npairnment
argunment was not discussed in Panzer. Majority op., 9194. It
| aments, "We find it disingenuous that sone nenbers of the
Panzer majority refused to reach the Contract C ause analysis
that was properly before it, and now criticize the Dairyl and
majority opinion for deciding the issue." Id. The majority
opinion is recreating history as it would like it to be, rather

than as it was. The contract inpairnment issue was never before

the court in Panzer. Panzer, 271 Ws. 2d 295, ¢{102. No party

briefed or argued contract inpairnent in Panzer; therefore, we
did not decide it. As various nenbers of this court have said
we should not "reach out and decide issues" that were not

presented to the court by the parties. Town of Beloit v. County

of Rock, 2003 W 8, 172, 259 Ws. 2d 37, 657 N.W2d 344
(Abrahanson, C. J., dissenting). However, in Panzer, the dissent
did not follow that rule. Instead, it created and then decided
the contract inpairnent issue, without the benefit of briefing
or argunent. Panzer, 271 Ws. 2d 295, 11210-218 (Abrahanson
C. J., dissenting).

1336 Panzer turned on whether the Governor had the power to
enter into conpacts for types of ganes that were not included in

the 1991-92 conpacts. We concluded that the constitutional

32



No. 2003AP421. pdr

amendnent, Article IV, Section 24 of the Wsconsin Constitution,
wi t hdrew that power from both the |egislature and the Governor.
Panzer, 271 Ws. 2d 295, 9183-86, 96-97. Based on this lack of
power to validly conpact for the new types of ganes that were
added in the 2003 conpacts, we concluded those ganes were
unlawful . Id., 996. The majority opinion never overrules this
hol di ng of Panzer. Majority op., T80 n.61.

1337 In the case before us, no party has argued that the
people of Wsconsin, by enacting the 1993 constitutional
anendnent, did not wthdraw from the legislature and the
Governor the power to authorize new types of ganbling. Al that

has been argued is that invalidating the new types of ganes

added in 2003 would violate Article |, Section 10 of the U. S
Constitution and Article 1, Section 12 of the Wsconsin
Consti tution. The nmgjority opinion ignores the Panzer

[imtation on the power of the CGovernor as though it were the

sanme issue as whether the State has a contractual obligation to

add new types of ganes. Anal ytically, the two issues are very
different. Conpare Panzer, 271 Ws. 2d 295, 1183-102 with
19304-34 of this concurrence/dissent. Accordingly, because | do

not agree with the analysis set out in the majority opinion or
its decision to overrule Panzer, | respectfully dissent.
I11. CONCLUSI ON
1338 In 2004, we decided the effect of the 1993
constitutional anendnents on the new types of ganes that were
added to the Indian gam ng conpacts in 2003; the new ganes

violate Wsconsin's crimnal statutes. Panzer, 271 Ws. 2d 295,
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196. The decisions of this court are final, if not set aside on
a notion for reconsideration nade within 20 days in the case in
which the ruling was issued, Ws. Stat. 8 809.64, or overturned

by a federal court on a federal question, see Loberneier, 120

Ws. 2d at 421-22; \Wbster, 114 Ws. 2d at 426 n.4. The
Governor exercised neither option, but instead he asserts that
Article IV, Section 24 of the Wsconsin Constitution, enacted by
t he people of Wsconsin, cannot be applied to the Tribal Nations
t hat have ganbling operations in Wsconsin.

1339 The nmmjority opinion adopts the view of the Governor,
wherein he argues on behalf of the Tribal Nations that Article
IV, Section 24 of the Wsconsin Constitution cannot be applied
to Indian ganbling operations in Wsconsin. | conclude that the
majority opinion is in error because: (1) in acceding to the
Governor's request on behalf of the Tribal Nations, the mpjority
opinion surrenders this court's judicial i ndependence so
necessary to protect the people of Wsconsin in a tripartite
system of governnent; (2) the gam ng conpacts are not the type
of contract that is protected by either Article I, Section 12 of
the Wsconsin Constitution or Article I, Section 10 of the U S.
Constitution; (3) there is no obligation to contract for new
types of ganmes that were not permtted under the 1991-92
conpacts; therefore, there can be no inpairnment of a contractua
obligation in that regard; and (4) the State has a significant
and legitimate public purpose in controlling the type of
ganbling that occurs within Wsconsin's borders, which Article

|, Section 10 does not affect.
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1340 I am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this concurrence/ di ssent.
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